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Short title and
commencement.

Interpretation.

AN ACT of Parliament to make provision for
the punishment of certain international crimes,
namely genocide, crimes against humanity and war
crimes, and to enable Kenya to co-operate with the
International Criminal Court established by the
Rome Statute in the performance of itsfunctions

PART |—PRELIMINARY

1. This Act may be cited as the International Crimes
Act, 2008, and shall come into operation on 1% January,
2009.

2.(1)In this Act, unless the context otherwise
requires—

“Appeals Chamber” means the appeals Chamber of
the ICC,;

“forfeiture order” means an order made by the ICC
under paragraph 2 (b) of article 77 of the Rome Statute or
under the ICCRules for the forfeiture of property, and
includes a forfeiture order that is treated for the purposes
of enforcement as a pecuniary penalty order under section
126;

“ICC” means the International Criminal Court
established by the Rome Statute, and includes any of the
organs of the Court that are referred to in that Statute;

“1CC prisoner” means a person who is—
(a) sentenced to imprisonment by the ICC; or

(b) the subject of a request by the ICC under section
166 (1) (b) to be held in custody during a sitting
of the ICC in Kenya;

“|CC Rules” means the Rules of Procedure and
Evidence made under article 51 of the Rome Statute;

“international crime’” means, in relation to the ICC, a
crime in respect of which the ICC has jurisdiction under
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article 5 of the Rome Statute:

“Kenyan prisoner” or “prisoner” means a person who
is for the time being in the legal custody of the officerin
charge of any Kenyan prison, whether or not that person
has been convicted of an offence;

“Minister” means the Minister for the time being
responsible for matters relating to national security;

“officia”, in relation to the International Criminal
Court, means the Prosecutor, Registrar, Deputy
Prosecutor, Deputy Registrar or other staff of the organs
of the Court;

“person” means a natural person, a company or
association or body of persons corporate or
unincorporated;

“Pre-Trial Chamber” means the Pre-Trial Chamber of
the ICC;

“property” means real or persona property of every
description, whether situatedin Kenya or elsewhere and
whether tangible or intangible, and includes an interest in
any such real or personal property;

“Prosecutor” means the Prosecutor of the ICC;

“Rome Statute” means the Rome Statute of the
International Criminal Court, adopted by the United
Nations Diplomatic Conference of Plenipotentiaries on
17th July, 1998, as corrected by the proces-verbaux of
10th November, 1998, 12th July, 1999, 30th November,
1999 and 8th May, 2000, a copy of the English text of
which is set out in the Schedule to this Act.

“Trial Chamber” means the Trial Chamber of the |CC.

(2) InthisAct—

(a) a reference to arequest by the ICC for assistance
includes a reference to a request by the ICC for
Co-operation;

(b) areference to a request by the ICC for assistance

2
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under a specified provision or in relation to a
particular matter includes a reference to a request
by the ICC for co-operation under that provision
or inrelation to that matter;

(c)a reference to a sentence of imprisonment
imposed by the ICC includes a reference to a
sentence of imprisonment extended by the ICC
(whether for the non-payment of a fine or
otherwise);

(d)a reference to a sentence of imprisonment
imposed by the ICC for an international crime or
an offence against the administration of justice
includes a reference to a sentence of imprison-
ment imposed by the ICC for non-payment of a
fine that was a penalty for that crime or offence,
as the case may be.

Act to bind the 3. This Act shall be binding on the Government.
Government.
Rome Statute to 4. (1) The provisions of the Rome Statute specified in

haveforceof IaW. o \hsection (2) shall have the force of law inKenyain

relation to the following matters—

(a) the making of requests by the ICC to Kenyafor
assistance and the method of dealing with those
requests,

(b) the conduct of an investigation by the Prosecutor
or the ICC;

(c) the bringing and determination of proceedings
before the ICC;
(d) the enforcement inKenya of sentences of

imprisonment or other measures imposed by the
ICC, and any related matters;

(e) the making of requests by Kenya to the ICC for
assistance and the method of dealing with those
requests.

(2) The relevant provisions of the Rome Statute are—

(a) Part 2 (which relates to jurisdiction, admissibility,
and applicable law);

3
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(b) Part 3 (which relates to general principles of crim-
inal law);

(c) articles 51 and 52 (which relate respectively to the
Rules of Procedure and Evidence, and Regula
tions of the Court);

(d) Part 5 (which relates to the investigation and pro-
secution of crimes within the jurisdiction of the
ICC);

(e) Part 6 (which relates to the conduct of trials);
(f) Part 7 (which relates to penalties);

(g) Part 8 (which relates to appeals and revision of
acquittals, convictions, or sentences);

(h) Part 9 (which relates to international co-operation
and judicial assistance);

(i) Part 10 (which relates to the enforcement of sen-
tences and other measures imposed by the ICC).

Qb“ggéogsR 5. For the purposes of any provision of the Rome
1mpo: ome H

e e Statute or the ICC Rules that confers or imposes a power,
Rules. duty or function on a State, that power, duty or function

may be exercised or carried
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relation to, or who counsels in relation to, an offence
mentioned in subsection (1) isguilty of an offence.

(3) A person who commits an offence under
subsection (1) or (2) shall on conviction be liable—

(@) to be punished as for murder, if an intentional
killing forms the basis of the offence; or

(b) to imprisonment for life or for a lesser term, in
any other case.

(4) In this section—

“crime against humanity” has the meaning ascribed to
it in article 7 of the Rome Statute and includes an act
defined as a crime against humanity in conventional
international law or customary international law that is
not otherwise dealt with in the Rome Statute or in this
Act;

“genocide’ has the meaning ascribed to it in article 6
of the Rome statute;

“war crime” has the meaning ascribed to it in
paragraph 2 of article 8 of the Rome Statute.

Generd principles 7, (1) For the purposes of proceedings for an offence
of crimind law. -, der section 6, the following provisions of the Rome
Statute shall apply, with any necessary modifications—

(a) article20 (which relates to crimes for which a
personhas previously been acquitted or con-
victed);

(b) article 21 (which deals with the law applicable at
proceedings at international level)

(c) paragraph 2 of article 22 (which relates to prin-
ciples of interpretation to be applied to the
definition of crimes);

(d) article 25 (which relates to principles of individ-
ual criminal responsibility);

(e) article 26 (which relates to the exclusion of juris-
diction over persons under eighteen years);

(f) article 28 (which relates to the responsibility of

5



www.Kenyalaw.org

The International Crimes Act, 2008

commanders and other superiors);

(g) article 29 (which excludes any statute of limit-
ations);

(h) article 30 (which relates to the mental element of
crimes);

(i) article 31 (which specifies grounds for excluding
crimina responsibility);

(j) article 32 (which relates to mistakes of fact or
law);

(k) article 33 (which relates to superior orders and
prescription of law).

(2) For the purposes of any such proceedings—

(a) the provisions of Kenyan law and the principles of
criminal law applicable to the offence under Ken-
yan law shall apply; and

(b) a person charged with the offence may rely on
any justification, excuse, or defence available
under the laws of Kenya or under international
law:

Provided that—

(i) in the event of any inconsistency between the
provisions specified in subsection (1) and the
provisions and principles specified in paragraph
(a) of this subsection, the provisions specified in
subsection (1) shall prevail; and

(i1) the fact that an act done outside Kenya is not an
offence under the law of the place where it was
done shall not be held to be any justification,
excuse, or defence.

(4) For the purposes of subsection (1), the articles of
the Rome Statute specified in that subsection (other than
article 20) shall apply asif—

(a) a reference to the ICC were a reference to the
Kenyan court exercising jurisdiction in respect of
the proceedings; and

(b) a reference to theRome Statuteincluded a

6
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referenceto this Act.

(5) For the purposes of interpreting and applying
articles 6 to 8 of the Rome Statute in proceedings for an
offence under section 6—

(a) the Kenyan Court exercising jurisdiction in the
proceedings shall have regard to any elements of
crimes adopted or amended in accordance with
article 9 of the Rome Statute; and

Cap. 63. (b) provisions of the Penal Code, to the extent of any
inconsistency with the application of paragraph
(@), shal not apply.

Jurisdiction to try 8. A person who is aleged to have committed an
offences under . . . .
section 6. offence under section6 may betried and punishedin

Kenya for that offence if—

(a) the act or omission constituting the offence is
alleged to have been committed in Kenya; or

(b) a the time the offence is alleged to have been
committed—

(i) the person was a Kenyan citizen or was
employed by the Government of Kenya in a
civilian or military capacity;

(i) the person was a citizen of a state that was
engaged in an armed conflict against Kenya,
or was employed in a civilian or military
capacity by such a state;

(iii) the victim of the alleged offence was a
Kenyan citizen; or

(iv) the victim of the alleged offence was a citizen
of a state that was allied with Kenya in an
armed conflict; or

(c) the person is, after commission of the offence,
present in Kenya

(2) A trial authorized by this section to be conducted
in Kenya shall be conducted in the High Court.

Offences Against Administration of Justice

7
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Bribery of judges
and officials.

Obstructing
justice.

9. (1) A person who, being a judge or an official of
the ICC, corruptly accepts, obtains, agrees to accept or
attempts to obtain for himself or any other person any
money, valuable consideration, office, place or
employment—

(& in respect of anything done or omitted, or to be
done or omitted, by him in his officia capacity; or

(b) with intent to interfere in any other way with the
administration of justice of the ICC,

is guilty of an offenceand liable on convictionto
imprisonment for aterm of not more than fourteen years.

(2) A person who corruptly gives or offers to ajudge
or an officia of thelCC any money, valuable
consideration, office, place or employment—

(& in respect of anything done or omitted, or to be
done or omitted, by him in his official capacity, or

(b) with intent to interfere in any other way with the
administration of justice of the ICC,

is guilty of an offenceand liable on convictionto
imprisonment for aterm of not more than fourteen years.

10. (1) A person who wilfully attempts in any manner
to obstruct, pervert or defeat the course of justice of the
ICC is guilty of an offenceand liable on convictionto
imprisonment for aterm of not more than five years.

(2) Without limiting the generality of subsection (1), a
person shall be deemed wilfully to attempt to obstruct,
pervert or defeat the course of justice if, in any existing or
proposed proceedings of the ICC, he—

(a) dissuades or attempts to dissuade a person by
threats, bribes or other corrupt means from giving
evidence; or

(b) accepts, obtains, agrees to accept or attempts to
obtain a bribe or other corrupt consideration to
abstain from giving evidence.
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Obstructing 11. A person who resists or wilfully obstructs an

officials official of the|CC in the execution of his duty, or any
person lawfully acting in aid of such an official, is guilty
of an offenceand liable on conviction to imprisonment
for aterm of not more than two years.

Perjury. 12. (1) A person who, with intent to mislead, makes a
false statement under oath or solemn affirmation before a
judge of thelCC or an official of that Court who is
authorized by the Court to permit statements to be made
before him, knowing that the statement is false, is guilty
of the offence of perjury and liable on convictionto
imprisonment for aterm of not more than seven years.

(2) Subsection (1) shall apply—

(a) whether or not the statement is made in judicia
proceedings of the ICC; and

(b) whether the statement is made by affidavit,
solemn declaration or deposition or orally.

(3) Subsection (1) shall not apply to a statement that is
made by a person who is not specially permitted,
authorized or required by law to make that statement.

Witnessgiving 13. (1) A person who—

contradictory ) . . .

evidence. (8 being a witness in any proceedings of thelCC,
gives evidence with respect to any matter of fact

or knowledge;

(b) later, in anyproceedings of the Court, gives
evidence that is contrary to his previous evidence;
and

(c) in giving his evidence in either proceedings, does
so with intent to mislead,

is guilty of an offenceand liable on convictionto
imprisonment for a term of not more than twoyears,
whether or not the prior or later evidence istrue.

(2) In this section, “evidence” does not include evid-
encethat is not material.

(3) If a person is charged with an offence under this

9
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section, a certificate that specifies with reasonable
particularity the proceedings in which the personis
alleged to have given the evidence in respect of which the
offence is charged shall be evidence that it was given in
proceedings of the ICC.

(4) A certificate referred to in subsection (3) shall be
admissible without proof of the signature or official
character of the person by whom the certificate purports
to be signed, if it purports to be signed by the Registrar of
the ICC or another official having the custody of the
record of the proceedings concerned or by his lawful

deputy.

Fabricating 14. Every person who, with intent to mislead,

evidence. fabricates anything with intent that it be used as evidence
inany existing or proposed proceedings of thelCC, by
any means other than perjury or incitement to perjury, is
guilty of an offence and liable on convictionto
imprisonment for aterm of not more than seven years.

Off elati i iti

o a?;}%?vifts ing 15. A person who, in respect of any existing or

proposed proceedings of the ICC—

(a) signs a document that purportsto be an affidavit
or statutory declaration and to have been sworn or
declared before him when the document was not
so sworn or declared or when he knows that he
has no authority to administer the oath or
declaration;

(b) uses or offers for useany document writing
purporting to be an affidavit or statutory
declaration that he knows was not sworn or
declared, as the case may be, by the affiant or
declarant or before a person authorized to
administer the oath or declaration; or

(c) signs as affiant or declarant a document that
purports to be an affidavit or statutory declaration
and to have been sworn or declared by him, as the
case may be, when the document was not so
sworn or declared,

is guilty of an offenceand liable on convictionto
imprisonment for aterm of not more than two years.

10
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Intimidation. 16. Every person who, wrongfully and without lawful
authority—

(a) for the purpose of compelling another person to
abstain from doing anything that the person has a
lawful right to do; or

(b) to do anything that the person has a lawful right to
abstain from doing,

in relation toanyproceedings of thelCC, causes the
person reasonably, in al the circumstances, to fear for
their safety or the safety of anyone known to the person is
guilty of an offenceand liable on convictionto
imprisonment for aterm of not more than five years.

Retdiationagainst 17, (1) A person who, by act or omission, does any

witnesses. thing against a person or a member of the person’s family
in retaliation for the person’s having given testimony
beforethe ICC is guilty of an offenceand liable on
conviction to imprisonment for a term of not more than
five years.

(2) A person who conspires or attempts to commit, or
is an accessory after the fact in relation to, or counselsin
relation to, an offence under subsection (1) is guilty of an
offence and liable on conviction to imprisonment for a
term of not more than five years.

Jl;frisdidion totry 18. A person who is aleged to have committed an
Offences under offenceunder any of sections 9 to 17 may be tried and
punished in Kenyafor that offence if—

(@) the act or omission constituting the offence is
alleged to have been committed in Kenya or on
board an aircraft or vessel which is registered in
Kenya; or

(b) at the time the offence is alleged to have been
committed, the person was a Kenyan citizen or
was employed by Kenya in a civilian or military
capacity; or

(c) the person is, after commission of the offence,
present in Kenya

11
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(2) A trial authorised by this section to be conducted
in Kenya may be conducted in any court of competent
jurisdiction.

Co-operation as 19. (1) If the ICC makes a request for assistance in
;Z%,‘f"rr]‘;sc’ffem% any investigation or proceedings involving an offence
administrationof  against the administration of justice, that request shall be
justice. dealt with—

(@ in the case of a request for surrender— inthe
manner provided in Parts Il and IV, which Parts
shall apply with any necessary modifications and
subject to any contrary provision in the Rome
Statute or the ICC Rules;

(b) in the case of a request for enforcement of an
order requiring reparation or the payment of afine
or aforfeiture order— in the manner provided in
Parts 111 and VI, which Parts shall apply with any
necessary modifications and subject to any cont-
rary provision in the Rome Statute or thelCC
Rules;

(¢) in the case of arequest for transit— in the manner
provided in sections 131to 133 and 145to 151,
which sections shal apply with any necessary
modificationsand subject to any contrary prov-
ision in the Rome Statute or the ICC Rules; and

(d) in the case of a request for any other type of
assistance— in the manner provided in Parts Il
andV, which Parts (and, if applicable, Part V1II)
shall apply with any necessary modifications and
subject to any contrary provision in the Rome
Statute or the ICC Rules.

(2) In addition to the grounds of refusa or
postponement specified in Parts IV and V, a request for
surrender or other assistance that relates to an offence
involving the administration of justice may be refused if,
in the opinion of the Minister or the Attorney-General, as
the case may be, there are exceptional circumstances that
would make it unjust or oppressive to surrender the
person or give the assistance requested.

(3) Where, pursuant to subsection (2), the Minister or the

12



The International Crimes Act, 2008

www.Kenyalaw.org

Attorney-General is of the opinion that thereare
exceptional circumstances that would make it unjust or
oppressive to surrender the person or give the assistance
requested, the Minister or the Attorney General, as the
case may be, shall give the reasons underlying his
opinion.

PART | [ |—GENERAL PROVISIONSRELATING TO
REQUESTSFOR ASSISTANCE

Requests for 20. (1) ThisPart shall apply to a request by the ICC

i St . . .
(1. Rome Siatute, 10T assistance that is made under—

articles 86, 87 (1) (a) Part 9 of the Rome Statute, in relation to—

@.93(1)) (i) the provisional arrest, the arrest, and the
surrender to the ICC of aperson in relation to
whom the ICC has issued an arrest warrant or
given ajudgment of conviction;

(i) the identification and whereabouts of persons
or the location of items;

(iii) the taking of evidence, including testimony
under oath, and the production of evidence,
expert opinions, and reports necessary to the
ICC;

(iv) the questioning of any person being
investigated or prosecuted,;

(v) the service of documents, including judicial
documents,

(vi) facilitating the voluntary appearance of
persons as witnesses or experts before the
ICC,;

(vii) the temporary transfer of prisoners,

(viii) the examination of places or sites, including
theexhumation and examination of grave
Sites,

(ix) the execution of searches and seizures;

(x) the provision of records and documents,
including official records and documents;

(xi) the protection of victims and witnesses and
the preservation of evidence,

(xii) the identification, tracing and freezing, or
seizure of proceeds, property and assets, and
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instrumentalities of crimes for the purpose of
eventual forfeiture, without prejudice to the
rights of bonafide third parties; or

(xiii) any other type of assistance that is not
prohibited by the law of Kenya, with a view
to facilitating the investigation and
prosecution of crimes within the jurisdiction
of the ICC; or

(b) any of the following provisions of the Rome
Statute—

(i) paragraph 8 of article 19 (which relates to
various steps that the Prosecutor may take
with the authority of the ICC);

(i) article 56 (which relates to various measures
that can be taken by the Pre-Trial Chamber);

(iii) article 64 (which relates to various measures
that can be taken by the Trial Chamber);

(iv) article 76 (which relates to the imposition of
sentence by the Trial Chamber);

(v) article 109 (which relates to the enforcement
of fines and forfeiture measures).

(2) Nothing in this section—

(@ limits the type of assistance that the ICC may
request under the Rome Statute or the ICC Rules
(whether in relation to the provision of
information or otherwise); or

(b) prevents the provision of assistance to the ICC
otherwise than under this Act, including
assistance of an informal nature.

Rzguﬁsw tr’]e 21. (1) A request for assistance shall be made through
e anauthorised channel and—

channel. (a) in the case of a request to which Part IV applies,
(cf: Rome be transmitted to the Minister; or

Statute, articles 87 . .

(1) (a) and (b).) (b) in any other case, be transmitted to the Attorney-

General or a person authorised by the Attorney-
General to recelve requests.

(2) In this section, “authorised channel” means—
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(a) the diplomatic channel to the Minister responsible
for foreign affairs; or

(b) any other appropriate channel that Kenya may
designate at the time it ratifies the Rome Statute
or at any subsequent time in accordance with the
ICC Rules.

(3) This section has effect subject to section 22.

Urgent requests. 22. (1) In urgent cases a request for assistance
gﬁ‘;éﬁg@?_?ﬁ‘fe (including arequest for provisiona arrest) may be—
91(1), 96 (1).) (@) made using any medium capable of delivering a

written record; or

(b) transmitted through the International Criminal
PoliceOrganisation or any other appropriate
regional organisation, instead of through an
authorised channel (as defined in section 21).

(2) If a request is made or transmitted in the first
instance in the manner specified in subsection (1), it shall
be followed as soon as practicable by a formal request
transmitted in the manner specified in section 21.

Execution of 23. (1) If the ICC makes a request for assistance, the
(oF Rome tatute "equest shall be dealt with in accordance with the relevant
aticles88,99  procedure under the law of Kenya (as provided in this

1) Act).

(2) If the request for assistance specifies that it should
be executed in a particular manner that is not prohibited
by Kenyan law or by using a particular procedure that is
not prohibited by Kenyan law, the Attorney-General or
the Minister, as the case may be, shall use hisbest
endeavours to ensure that the request is executed in that
manner or using that procedure, as the case may require.

Consultation. 24. (1) The Attorney-General or the Minister, as the

géﬁggg g;"“;;e' case may be, shall consult with the ICC without delay
(8) (b) and (c), 97) if—

(a) arequest for assistance is received from the ICC

that does not contain or is not accompanied by the
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appropriate information or the appropriate
documents specified in articles 87, 91, 92, 93, or
96 of the Rome Statute;

(b) the ICC has not provided sufficient information
for arequest for assistance to be executed;

(¢) inthe case of arequest for surrender—

(i) the person sought cannot be located in Kenya;
or

(i) it appears that the person in Kenya is clearly
not the person named in the warrant or
judgment, as the case may be;

(d) execution of arequest for assistance in its current
formwould require the breach of an existing
treaty obligation to another State; or

(e) for any other reason there are or may be
difficulties with the execution of a request for
assistance received from the ICC.

(2) Before refusing any request for assistance, the
Attorney-General or the Minister, as the case may be,
shall consult with the ICC to ascertain whether the
assistance sought could be provided—

(a) subject to conditions; or

(b) at alater date or in an alternative manner.

(3) Without limiting the types of conditionsunder
which assistance may be provided, the Attorney-General
may agree to the transmission of documents or
information to the Prosecutor on a confidential basis, on
the condition that the Prosecutor will use them solely for
the purpose of generating new evidence.

(4) If the Attorney-General transmits documents or
information subject to the condition specified in
subsection (3), the Attorney-General may subsequently
consent to the disclosure of such documents or
information for use as evidence under the provisions of
Parts 5 and 6 of the Rome Statute and in accordance with
the ICC Rules.
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Confidentiality of
request.
(Cf. Rome Statute,
articles 87 (3) and
87(4))

Response to be
sent to ICC.

(Cf. Rome Statute,
articles 86, 90 (8),
93(6).)

25. (1) A request for assistance and any documents
supporting the request shall be kept confidential by the
Kenyan authorities who deal with the request, except to
the extent that the disclosure is necessary for execution of
the request.

(2) Without limiting the generality of subsection (1),
if the ICC requests that particular information that is
made available with a request for assistance be provided
and handled in a manner that protects the safety and
physical or psychological well-being of any victims,
potential witnesses, and their families, theKenyan
authorities shall use their best endeavours to give effect to
that request.

(3) In this section, “Kenyan authorities” means—
(a) the Attorney-General;

(b) the Minister;

(c) every member of the policeforce;

(d) every prison officer; and

(e) every employee of or contractor engaged by a
Kenyan agency that is authorised to deal with the
request.

26. (1) The Attorney-General or the Minister, as the
case may be, shall notify the ICC, without delay, of his
response to a request for assistance and of the outcome of
any action that has been taken in relation to it.

(2) If the Attorney-General or the Minister decides, in
accordance with the Rome Statute and this Act, to refuse
or postpone the assistance requested, in whole or in part,
the notice to the ICC shall set out the reasons for the
decision.

(3) If the request for assistance cannot be executed for
any other reason, the notice to the ICC shall set out the
reasons for theinability or failure to execute the request.

(4) In the case of an urgent request for assistance, any
documents or evidence produced in response shal, at the
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request of the ICC, be sent urgently toit.

(5) Documents or evidence provided or produced in
response to a request for assistance from the ICC shall be
transmitted to the ICC in their origina languageand
form.

Official capacity 27.(1) The existence of any immunity or specia
fc': E’;ﬁg‘o b brocedural rule attaching to the official capacity of any
(Cf. Rome Statute, person shall not constitute a ground for—

atide27(2), (a) refusing or postponing the execution of a request

for surrender or other assistance by the ICC;

(b) holding that a person is ineligible for surrender,
transfer, or removal to the ICC or another State
under thisAct; or

(¢) holding that a person is not obliged to provide the
assistance sought in arequest by the ICC.

(2) Subsection (1) shall have effect subject to sections
62 and 115, but notwithstanding any other enactment or
rule of law.

PART | V—ARREST AND SURRENDER OF PERSONSTO
ICC

Request for arrest 28. (1) This Part shall apply to a request made by the
?S?S‘R‘gﬁdg&ute’ |CC under paragraph 1 of article 89 of the Rome Statute
articles58, 60 (5), for the arrest and surrender from Kenya of —

oL(2-(9).92(1).) (@ a person in respect of whom the Pre-Trial
Chamber has issued a warrant of arrest under

article 58 or article 60 of the Rome Statute for an
international crime; or

(b) a person who has been convicted by the ICC of an
international crime.

(2) ThisPart shall apply to a request made under
article 92 of the Rome Statute for the provisional arrest of
aperson accused or convicted of an international crime.

(3) The provisions of this Part applying in respect

18



www.Kenyalaw.org

The International Crimes Act, 2008

Minister to
request issue of
arrest warrant.
(Cf. Rome Statute,
article59 (1).)

Issue of arrest
warrant.

of—

(a) arrest where a request for surrender is received
(sections 29 to 31);

(b) provisional arrest in urgent cases (sections 32to
34);

(c) remand and bail (sections 35 to 38);
(d) éligibility for surrender (sections 39 to 42); and

(e) surrender and temporary surrender (sections 43to
50),

shall have effect subject to sections51to 62 (which
prescribe restrictions on surrender and the execution of a
request for surrender).

29. (1) If a request for surrender is received, other
than arequest for provisional arrest referred to in section
28 (2), the Minister shall, if satisfied that the request is
supported by the information and documents required by
article 91 of the Rome Statute, notify a Judge of the High
Court in writing that it has been made and request that the
Judge issue a warrant for the arrest of the person whose
surrender is sought.

(2) If anotice is sent to a Judge under subsection (1),
the Minister shall also send to the Judge a copy of the
request and supporting documents.

30. (1) After receiving arequest under section 29, the
Judge may issue awarrant in the prescribed form for the
arrest of the person if the Judge is satisfied on the basis of
information presented to him that—

(8 the personisor is suspected of being in Kenyaor
may come to Kenya; and

(b) there are reasonable grounds to believe that that
person is the person to whom the request for
surrender from the ICC relates.

(2) The Judge shall give reasons for the issue or
refusal to issue awarrant under subsection (1)
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Cancellation of 31. (1) The Minister may at any time, apply to High
warrant. Court for the cancellation of the warrant.

(2) If under this sectionthe HighCourt ordersthe
cancellation of a warrant, the warrant ceases to have
effect and any person arrested under the warrant shall be
released, unless the person is otherwise liable to be
detained in custody.

Provisional Arrest in Certain Cases

PfOViSitO”a' arrest 32.(1) A Judge of the High Courtmay issue a
{gfrgim statute, Provisional warrant in the prescribed form for the arrest of
article 92) a person if the Judge is satisfied on the basis of the

information presented to him that—

(@) a warrant for the arrest of a person has been
issued by the ICC or, in the case of a convicted
person, a judgment of conviction has been given
in relation to an international crime;

(b) the person named in the warrant or judgment is or
is suspected of beingin Kenya or may come to
Kenya; and

(c) it is necessary or desirable for an arrest warrant to
beissued urgently.

(2) A warrant may be issued under this section even
though no request for surrender has yet been made or
received from the ICC.

L\'O&Ge_t; begiven 33, (1) If a Judge issues a provisional arrest warrant
o Minser under section 32, the applicant for the warrant shall report
theissue of the warrant to the Minister without delay.

(2) Theapplicant shal include in the report to the
Minister a copy of the warrant issued by the ICC, or the
judgment of conviction, as applicable, and theother
documentary evidence that the applicant produced to the
Judge.

Pfoc@‘?'“ffﬂWhe; 34. (1) If a person has been arrested on a provisional
provisone a1 arrest warrant issued under section 32, the following

warrant issued.
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(Cf. Rome Statute, provisions shall apply—

Haesz (D) (a) the hearing of the proceedings shall not proceed
until the High Court receives from the Minister a
notice in writing stating that a request for the
surrender of the person has been transmitted to
the Minister in the manner specified in section 21,

(b) pending the receipt of the notice from the
Minister, the proceedings may from time to time
be adjourned;

(c) the High Court shall set a date by which the notice
is to be transmitted to it, and in so doing shall
have regard to—

(i) any provision in the ICC Rules that prescribes
the maximum period for transmission by the
I|CC of the request and supporting documents
to the requested State;

(i) if there is no such provision, the time it is
likely to take for the ICC to prepare and
transmit the request and supporting
documentsto Kenya;

(iii) the time it is likely to take for the Minister to
consider the request after receipt and for the
notice to be transmitted to the High Court;

(d) if the High Court does not receive the notice
within the time fixed by the Court under
paragraph (c), and does not extend that time under
subsection (2), the High Court shall discharge the
person.

(2) The HighCourt may, from time to time, inits
discretion, extend any time fixed by it under subsection

(2)(c).
Remand and Bail

Procedure 35. (1) A person arrested on a warrant issued under
following arrest. . . .
(Cf. Rome Staiute, SECtion 30 or section 32 shall, unless sooner discharged,

article59 (2)-(4).) be brought before the High Court as soon as possible.

(2) The person—
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(@) isnot entitled to bail as of right; and
(b) shall not be permitted to go at large without bail.

(3) If the High Court remands the person on bail, the
Court may impose any conditions of bail it thinksfit.

(4) Without limitingthe factors it may take into
account in making a decision to grant bail, the High Court
shall have regard to the following—

(a) the gravity of the alleged crimes,

(b) whether there are urgent and exceptional
circumstancesthat favour the grant of bail; and

(c) whether necessary safeguards exist to ensure that
Kenya can fulfil its duty under the Rome Statute
to surrender the person to the ICC.

(5) In making a decision to grant bail, the High Court
shall not be concerned to inquire whether any warrant of
arrest or judgment issued by the ICC was properly issued
in accordance with the Rome Statute.

Procedurefor bail. 36, (1) If an application for bail is made, the Minister

gﬁfﬁ%@?gﬁtgﬁ' shall notify the ICC, which may make recommendations
to the Minister, which shall be conveyed to theHigh
Couirt.

(2) Before rendering its decision, the High Court shall
consider any recommendations that the ICC has made,
including any recommendations on measures to prevent
the escape of the person.

(3) If the person is granted bail, the Minister shall, if
the ICC requests, provide periodic reports to the ICC on
the person’ s bail status.

(4) This section shall apply, with any necessary mod-
ifications, to any bail application made during the period
until the person is surrendered to the ICC or discharged
according to law.
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E?ngﬁfs of High 37. In proceedings under this Part, except as expressly
' provided in this Act or in regulations made under this Act,
the HighCourt shall have the same jurisdiction and
powers, and shall conduct the proceedings in the same
manner, as if the person were charged with anoffence
alleged to have been committed withinKenyan
jurisdiction.

Dtﬁ‘e”g]"” inplace 38, (1) This section shall apply wherethe High Court
(()Ceroriggtzi?é' orders the detention of a person at any time under this

aticle59 (5))  Part.

(2) If the High Court concludes that detaining the
person in prison would risk the person’s life or health or
be undesirable for any reason, the Court may order that
the person be held in custody—

(a) at the place where the person is for the time being;
or

(b)at any other place that theCourtconsiders
appropriate, having regard to the risk or reason
involved.

(3) The person may be held as specified in subsection
(2) until—
(a) the person can be detained in a prison without risk
to that person’s life or health;
(b) the reason for not detaining the person in prison
no longer applies; or

(c) the person is surrendered or discharged according
to law.

(4) In making the order specified in subsection (2), the
High Court shall have regard to any recommendations
that the ICC may make regarding the place of the
person’s detention.

Eligibility for Surrender

g?‘.eg‘l“.it”a}iono“ 39. (1) If a person is brought before aHigh Court
gty for under this Part, theCourt shall determine whether the
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S‘éffrelgdef- St person is €eligible for surrender in relation to the
grti'c.e‘;”;"gz).)“e' international crime or crimes for which surrender is

sought.

(2) Subsection (1) shall have effect subject to sections
34 and 41.

(3) The personis eligible for surrender if—

(&) awarrant for the arrest of the person issued by the
ICC or a judgment of conviction for an
international crime given by the ICC has been
produced to the High Court;

(b) the Court is satisfied that the person is the person
to whom the warrant or judgment rel ates;

(c) the Court is satisfied that the person was arrested
in accordance with the proper process as provided
in paragraph 2 (b) of article 59 of theRome
Statute; and

(d) the Court is satisfied that the person’s rights were
respected as provided in paragraph 2 (c) of article
59 of the Rome Statute.

(4) Neither subsection (3) (c) nor subsection (3) (d)
shall apply unless the person concerned puts the matter at
Issue.

(5) Notwithstanding subsection (3), the person is not
eligible for surrender if he satisfiesthe High Court that a
mandatory restriction on the surrender of the person
specified in section 51 (1) applies.

(6) Inany proceedings under this section—

(a) the person to whom the proceedings relate is not
entitled to adduce, and the High Court is not
entitledto receive, evidence to contradict an
allegation that the person has engaged in conduct
that constitutes the offence for which the
surrender is sought; and

(b) in the case of a person accused of an offence,
nothing in this section requires evidence to be
produced or given at the hearing to establish,
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Adjournment of
hearing.

Surrender by
consent.

(Cf. Rome Statute,
article 92 (3).)

according to the law of Kenya, that the trial of the
person would be justified if the conduct
congtituting the offence had occurred within the
jurisdiction of Kenya.

40. (1) The HighCourt may adjourn the hearing for
such period as it considers reasonable to alow a
deficiency or deficienciesto be remedied if—

(a) adocument or documents containing a deficiency
or deficiencies of relevance to the proceedings are
produced; and

(b) the High Court considers the deficiency or
deficienciesto be of a minor character.

(2) Subsection (1) does not limit the circumstances in
which the High Court may adjourn a hearing.

41. (1) A person may at any time notify theHigh
Court that he consents to being surrendered to the ICC for
the international crime or crimes for which his surrender
is sought.

(2) The Court may accept the notification of consent
under subsection (1) if—

(a) the person is before the Court when notification of
the consent to surrender is given;

(b) the person has been legally represented in the
proceedings; and

(c) the Court is satisfied that the person has freely
consented to the surrender in full knowledge of its
consequences.

(3) Nothing in this Part prevents a person, in respect
of whom a determination of eligibility for surrender is
made by theHighCourtunder section 39, from sub-
sequently notifying the Minister that he consents to
surrender.

(4) A person arrested under a provisional warrant may
consentto surrender before a request for surrender is
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Procedure
following
determination on
eligibility or
consent to
surrender.

received, in which case—

(& the Minister may make a surrender order as if a
request for surrender had been received; and

(b) section 34 (1) (a) shall not apply.

42. (1) This section shall apply if—
(a) the High Court has determined in accordance with

section 39 that a person is eligible for surrender;
or

(b) a person has consented to surrender to the ICC in
accordance with section 41.

(2) If this section applies, the High Court shall—

(a) issue awarrant for the detention of the personin a
prison or other place authorised in accordance
with section 38, pending the surrender of the
person to the 1CC or his discharge according to
law;

(b) send to the Minister a copy of the warrant of
detention and such report on the case as the court
thinksfit;

(c) inform a person to whom subsection (1) (a)
appliesthat—

(i) subject to section 65, the person will not be
surrendered until the expiration of fifteen
days after the date of the issue of the warrant;

(i) during that time the person has the right to
makean application for a writ of habeas
corpus; and

(iii) the person has the right to lodge an appeal
under section 63;

(d) inform a person to whom subsection (1) applies
that the Minister is to determine whether to issue
a surrender order before the person can be
surrendered to the ICC; and

(e) inform the person that if a surrender order is made
and the person is not removed within two months,
the person may apply to be discharged under
section 69.
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(3)If the HighCourt issues a warrant under
subsection (2), the Court may grant bail to the person in
accordance with section 35.

(4) If the High Court is not satisfied that the person is
eligiblefor surrender, it shall discharge the person, unless
under section 69 it orders that the person continue to be
detained or issues awarrant for the arrest and detention of
the person, pending the determination of an appea under
section 63.

Surrender and Temporary Surrender

Minister to e 43. (1) If the HighCourt issues a warrant for the
oot ba " detention of a person under section 42, the Minister shall
surrendered. determine whether to order that the person be

(Ct. Rome Statute, grrendered, giving reasons to the High Court. for any

article 59 (1) and
59(7)) refusal to order surrender.

(2) TheMinister shall make a surrender order in
respect of the person concerned unless—

(@) the Minister is satisfied that surrender of the
person must be refused because a mandatory
restriction on surrender specified in section 51 (1)
applies,

(b) the Minister is satisfied thatone of the
discretionary restrictions on surrender specified in
section 51 (2) applies and that it is appropriate in
the circumstances that surrender be refused;

(c) the Minister postpones the execution of a request
for surrender in accordance with section 52; or

(d) the Minister makes a temporary surrender order
under section 45.

(3) TheMinister shall not make a surrender order in
respect of aperson until the later of the following times—

(& until the expiration of fifteen days after the date of
the issue of the warrant of detention of that person
under section 42 (2) (a); or

(b) if an appeal, or an application for review or
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habeas corpus in respect of a determination under
this Act, or any appea from such an appeal or
application, is pending, until after the date that the
proceedings are finally determined and the result
isthat the person is eligible to be surrendered.

(4) Nothing in subsection (3) shall apply to—

(a) a person who has consented to surrender under
section 41, whether
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(6) Subject to section 44, once the Minister has made
asurrender order, the Minister shall ensure that the person
is delivered up to the ICC without delay in accordance
with this Act and any applicable ICC Rules.

Surrender order 44. (1) Thissection shall apply if the Minister has
i i:tgleffw % determined under section 43 that in all other respectsit is
(Cf. Rome Statute, appropriate to make a surrender order, but the personis
article89(4))  [iable to be detained in a prison because of a sentence of

imprisonment imposed for a different offence against the

law of Kenya.

(2) If this section applies, the Minister may, after
consultation with the ICC, instead of making a surrender
order that has immediate effect, or a temporary surrender
order under section 45, make an order for the surrender of
the person that is to come into effect when the person
ceasesto beliable to be detained.

Temporary 45. (1) This section shall apply if—

surrender to ICC.

(Cf. Rome Statute, (a) the request by the ICC for surrender relates to an
aticle 89 (4).) international crime of which the person is

accused;

(b) the Minister has determined under section 43 that
in al other respects it is appropriate to make a
surrender order but the person sought is either—

(i) the subject of proceedings for a different
offence against Kenyan law that has not been
finally disposed of; or

(i) liable to be detained in a prison because of a
sentenceof imprisonment imposed for a
different offence against the law of Kenya;
and

(c) after consultation by the Minister with the ICC,
the ICC requests that the person be surrendered
temporarily.

(2) The Minister may make a temporary surrender
order in respect of the person concerned.
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(3) Before making a temporary surrender order, the
Minister may seek undertakings from the ICC relating to
one or more of the following matters—

(a) the return of the person to Kenya;

(b) the custody of the person while travelling to and
from and whilein the ICC’sjurisdiction;

(c) such other matters, if any, that the Minister thinks
appropriate.

E)egiogt;ﬁgum 46. (1) The Minister shal review whether it is
il appropriate for a person who has been surrendered to the
ICC under atemporary surrender order to be returned to
Kenya in accordance with undertakings received from the
ICC, if the person is convicted by the ICC of an

international crime and sentenced to imprisonment.

(2 TheMinister may determine that he no longer
requires the undertaking relating to return to be complied
with and, if so, shall inform the ICC without delay.

Request to return 47. (1) The Minister may make a surrender order in

{g,{f,;i;ef relation to a person who was surrendered to the ICC
surrender. under atemporary surrender order if—

(a) the person has been convicted by the ICC of an
international crime and sentenced to imprison-
ment;

(b) the person is returned to Kenya in order for the
Kenyan proceedings or sentence to be compl eted;
and

(c) thelCC, at any time before the person ceasesto
be the subject of Kenyan proceedings or ceases to
be liable to be detained in a Kenyanprison,
requests that, when he ceases to be the subject of
such proceedings or ceases to be so liable, the
person be surrendered to serve the sentence
imposed by the ICC.

(2) An order under subsection (1) shall not be made
unlessthe Minister has determined, in accordance with
section 43, that the person is to be surrendered.
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Kenyan sentences
continue to run.

Form and
execution of
surrender order or
temporary
surrender order.

(3) If asurrender order is made under this section, the
order takes effect on the same day that the person ceases
to be subject to the Kenyan proceedings or ceases to be
liable to be detained in a Kenyan prison.

48. (1) If a person who is subject to a sentence of
imprisonment is released from a Kenyan prison under a
surrender order made under section 43 or a temporary
surrender order made under section 45, the person shall
be treated, while in custody in connection with the request
or the crime to which the request related, as the case may
be (including custody outside Kenya), as being in custody
for the purposes of the Kenyan sentence, which, subject to
subsection (3), shall continue to run.

(2) If, while a person is within the jurisdiction of the
|CC under a temporary surrender order or surrender order,
the person ceases to be liable to be detained in aKenyan
prison, the Minister shall inform the ICCthat any
undertakings relating to custody referred to in section
45 (3) () and section 45 (3) (b) no longer need to be
complied with.

(3) Nothing in this section affects the ICC’'s power to
direct that any sentence of imprisonment that it imposes
shall be cumulative on a sentence imposed under Kenyan
law.

49. A surrender order made under section43 or a
temporary surrender order made under section 45 shall be
in the prescribed form, if any, and shall—

(a) specify all the international crimes in relation to
which the person is being surrendered,;

(b) either—

(i) require the person in whose custody the
person to be surrendered is being held (if the
person is being held in custody) to release the
person to be surrendered into the custody of a

member of the police force, or a prison
officer; or

(i) if the person to be surrendered is on bail,
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authorise any member of the police force totake
the person into custody;

(c) authorise the member of the police force or prison
officer, as the case may be, to transport the person
in custody and, if necessary or convenient, to
detain the person in custody, for the purpose of
enabling the person to be placed in the custody of
a person who is, in the opinion of the Minister,
duly authorised to receive the person to be
surrendered in the name of and on behalf of the
ICC; and

(d) authorise the duly authorised person referred to in
paragraph (c) to take the person to be surrendered
into custody and transport the person out of
Kenya as soon as practicable to the ICC, thereto
be dealt with according to law.

Surrender to State 50, (1) If a request for surrender relates to a convicted
?fcfefn,;gﬁggﬂbte’ person who has escaped from custody and the ICC
article111.) directs, under article111 of the Rome Statute, that the
person be delivered to the State in which the person was
serving the sentence or to any other State designated by
the ICC, the Minister shall arrange for the person to be

delivered to the State specified in the direction.

(2) In any case in which subsection (1) applies, the
surrender order may specify that the person be
surrendered into the custody of duly authorised
representatives of the State specified in the direction.

Restrictions on Surrender

Refusal of 51. (1) The Minister shall refuse a request by the ICC
surrender. .
for the surrender of a person if—

(a) there have been previous proceedings against the
person and section 53 (3) applies;

(b) the ICC determines that the case is inadmissible
and section 55 (3) or section 56 (2) applies; or

(c) section 62 (2) applies.
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(2) The Minister may refuse a request by the ICC for
the surrender of a person if—

(a) there are competing requests from the ICC and a
State that is not a party to the Rome Statute
relating to the same conduct and section 59 (4)

applies; or
(b) there are competing requests from the ICC and a

State that is not a party to the Rome Statute
relating to different conduct and section 60 (3)

applies.
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Previous
proceedings
against person
sought.

(Cf. Rome Statute,
articles20 (1), 20
(3),89(2).)

request, the postponement may be for a reasonable time
and may, if the Minister considers it desirable, be
extended from timeto time.

(4) A decision by the Minister to postpone the
execution of arequest—

(a) does not limit or affect—
(i) the High Court’s ability to accept notification
of consent to the surrender;
(i) the ability to continue to detain a person under
any warrant issued under this Part; and

(b) does not affect the validity of any act that has
been done or any warrant or order made under
this Part before the decision was made.

(5) If no decision on the execution of the request for
surrender is made within six months after the date of the
Minister's decision to postpone the execution of the
request, the person may apply to a Judge of theHigh
Court to be discharged.

(6) If an application to be discharged is made under
subsection (5), the Judge may, on proof that reasonable
notice of the intention to make the application has been
given to the Minister, unless sufficient cause is shown
against the discharge—

(a) discharge any order made under this Act; and

(b) order the discharge of the person from the place
where the person is detained, if the person is not
liable to be detained under any other order for
detention.

53. (1) Where the person whose surrender is sought
alleges that—

(a) the case is one to which paragraph 1 of article 20
of the Rome Statute applies (because it relates to
conduct that formed the basis of crimes for which
the person has been convicted or acquitted by the
ICC); or

(b) the person has been tried by another court for
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conduct aso proscribed under article 6, 7, or 8 of
the Rome Statute and the case is not one to which
paragraph 3 () and (b) of article 20 of the Rome
Statute applies,

theMinister shall immediately consult with the ICCto
determine if there has been a relevant ruling on
admissibility under the Rome Statute.

(2) If the ICC has ruled that the case is admissible,
surrender cannot be refused on the ground there have
been previous proceedings.

(3) If the ICC has ruled that the case is inadmissible
under article 20 of the Rome Statute, surrender shall be
refused on the ground that there have been previous
proceedings.

(4) If an admissibility ruling is pending, the Minister
may postpone the execution of a request until the ICC has
made a determination on admissibility.

Ongoing Kenyan 54. (1) Where the ICC makes a request for surrender

L%Cﬂgﬁg " that would interfere with any investigation or proceedings
involving different iN Kenya involving different conduct, the Minister may,
conduct. after consultation with the ICC—

(Cf. Rome Statute, . . .

article94.) (a) proceed with the execution of the request in

accordance with section 52 (2), despite the
Kenyan investigation or proceedings; or

(b) postpone the execution of the request until the
Kenyan investigation or proceedings have been
finally disposed of.

(2) Nothing in this section limits or affects section 44
which allows the Minister, after consultation with the
ICC, to make a surrender order that comes into force at a
later date if a person is serving a sentence for a different
offenceagainst Kenyan law.

Person kt’ee'd ng 55. (1) This section shall apply if—

prosecuted in

Kenya for same (a) the ICC makes arequest for surrender;

S homesiaute, () the request relates to conduct that would con-

35



www.Kenyalaw.org

The International Crimes Act, 2008

articles 17 (1), 19 stitute an offence under Kenyan law;
(2 (b), 95 :
(c) either—

() the conduct is being investigated or prosec-
uted in Kenya; or

(i) the conduct had been investigated in Kenya
and a decision was made not to prosecute the
person sought, that decision not being dueto
the unwillingness or genuine inability to
prosecute; and

(d) a challenge to the admissibility of the case is
being or has been made to the ICC under
paragraph 2 (b) of article 19 of the Rome Statute.

(2) If this section applies, the Minister may postpone
the execution of the request for surrender until the ICC
has made its determination on admissibility.

(3) If the ICC determines that the case is inadmissible,
surrender shall be refused.

(4) If the ICC determines that the case is admissible
and there is no other ground for refusing or postponing
the request, the request shall continue to be dealt with
under this Part.

Other challenges 56. (1) If the ICC is considering an admissibility
(o Romesaze, challenge under article 18 or article 19 of the Rome
article 95.) Statute, other than a challenge of the kind referred to in
section 53 or section 55, the Minister may postpone the
execution of a reguest under this Part pending a

determination by the ICC.

(2) If the ICC determines that the case is inadmissible,
surrender shall be refused.

(3) If the ICC determines that the case is admissible,
and there is no other ground for refusing or postponing
the request, the request shall continue to be dealt with
under this Part.

Request from ICC 57. If arequest for surrender of a person is received
and other State
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fe'agngt tosame  from the ICC and one or more States also request the
(1. Rome Statute, €tradiition of the person for the same conduct that forms
atice90 (1))  the basis of the crime for which the ICC seeks the

person’s surrender, the Minister—

(& shall notify the ICC and the requesting State of
that fact; and

(b) shall determine, in accordance with section 58 or
section 59, but without regard to any provision of
gap- ;g the Extradition (Commonwealth Countries) Act
. 15 or the Extradition (Contiguous and Foreign
Countries) Act, whether the person is to be

surrendered to the ICC or to the requesting State.

Pfocegt‘.“eWhef e 58.(1) If section 57 applies and the requesting State is
from Site party. @ Party to the Rome Statute, priority shall be given to the

(Cf. Rome Statute, request from the ICC if—

article 90 (2),) (a) the ICC has, under article 18 or article 19 of the
Rome Statute, made a determination that the case
in respect of which surrender is sought is
admissible and that determination takes into
account the investigation or prosecution conduc-
ted by the requesting State in respect of its request
for extradition; or

(b) the ICC makes such a determination after
receiving notification of the competing request.

(2) If the request is one to which subsection (1) (b)
relates, then, pending the ICC’ s determination—

(@) the steps required to be taken under the
Cap. 77. Extradition (Commonwealth Countries) Act or
Cap. 76. the Extradition (Contiguous and Foreign Count-
ries) Act, as the case may be, in relation to a
request for extradition may continue to be taken;

and

(b) no person may be surrendered under the relevant
Act unless and until the ICC makes its decision
on admissibility and determines that the case is
inadmissible.

Procedure where 59. (1) If section 57 applies and the requesting State is
compeling feIUest 1yt 4 party to the Rome Statute, priority shall be given to

from non-State
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Party. the request for surrender from the ICC if—
(Cf. Rome Statute, ) . . . .
article 90 (4)-(6).) (a) Kenya is not under an international obligation to

extradite the person to the requesting State; and

(b) the ICC has determined under article 18 or article
19 of the Rome Statute that the case is admissible.

(2) If section 57 applies and the requesting State is not
a party to the Rome Statute, the request for extradition
may continue to be dealt with if—

(a) Kenyais not under an international obligation to
extradite the person to the requesting State; and

(b) the ICC has not yet determined under article 18
and article 19 of the Rome Statute that the case is
admissible.

(3) Notwithstanding subsection (2), no person may be
Cap. 77 surrendered under the Extradition (Commonwealth
Cap. 76. Countries) Act or the Extradition (Contiguous and For-
eign Countries) Act, as the case may be, unless and until
the ICC makes its decision on admissibility and det-

ermines that the caseisinadmissible.

(4) If section 57 applies, and the requesting State is
not a party to the Rome Statute, and Kenya is under an
international obligation to extradite the person to the
requesting State, the Minister shall determine whether to
surrender the person to the ICC or extradite the person to
the requesting State.

(5) In making the determination under subsection (4),
the Minister shall consider all the relevant factors,
including—

(a) the respective dates of the requests;

(b) the interests of the requesting State, including, if
relevant, whether the crime was committed inits
territory and the nationality of the victims and of
the person sought; and

(c) the possibility of subsequent surrender between
the ICC and the requesting State.
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Request from ICC
and other State
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different conduct.
(Cf. Rome Statute,
article 90 (7).)

Notification of
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extradition to
regquesting State.
(Cf. Rome Statute,
article 90 (8).)
Cap. 77.

Cap. 76.

Conflict with
obligations to
another State.

(Cf. Rome Statute,
article 98.)

60. (1) If a request for surrender of a person is
received from the ICC and a request for the extradition of
that person is received fromone or more States for
conduct other than that which constitutes the crime for
which the ICC seeks the person’s surrender, the Minister
shall determine whether the person is to be surrendered to
the ICC or to the requesting State.

(2) I'f Kenya is not under an existing international
obligation to extradite the person to the requesting State,
priority shall be given to the request from the ICC.

(3)If Kenya is under an existing international
obligation to extradite the person to the requesting State,
theMinister shall determine whether to surrender the
person to the ICC or to extradite the person to the
requesting State.

(4) In making the determination under subsection (3),
theMinister shall consider all the relevant factors,
including those matters specified in section 59, but shall
give special consideration to the relative seriousness of
the offences for which surrender is sought.

61. (1) If, following notification under article 90 of
the Rome Statute, the ICC has determined that a case is
inadmissible and the Minister subsequently refuses
extradition of the person to the requesting State under the
Extradition (Commonwealth Countries) Act or the Extra
dition (Contiguous and Foreign Countries) Act, as the
case may be, theMinister shal notify the ICC of this
decision.

(2) The obligation in this section is in addition to the
requirementin section 26 for the Minister to respond
formally to the request from the ICC.

62. (1) Where—
(a) the ICC makes arequest for surrender;

(b) the ICC has not previousy made a final deter-
mination on whether or not article 98 of the Rome
Statute appliesto that request; and
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Appea on
question of law by
way of case
stated.

Custody pending
determination of

appeal.

(c) arequest is made to the ICC to determine whether
or not article 98 of the Rome Statute applies to the
request for surrender,

the Minister may postpone the request for surrender until
the ICC advises whether or not it intends to proceed with
the request for surrender.

(2) If the ICC advises that it does not intend to
proceed with the request, surrender shall be refused.

(3) If the ICC advises that it intends to proceed with
the request for surrender, and there is no other ground for
refusing or postponing the request, therequest shall
continue to be dealt with under this Part.

Appeals against Determinations of Eligibility for
Surrender

63. (1) If the High Court determines under section 39
that a person is or is not eligible for surrender in relation
to any crime for which surrender is sought, and either
party considers the determination erroneous in point of
law, the party may appeal against the determination to the
Court of Appeal on aquestion of law only.

(2) To lodge an appeal the party shall, within fifteen
days after the determination, file in the office of the court
that made the determination a notice of appea in the
prescribed form.

64. (1) The High Court may order that the person who
is the subject of the determination continue to be detained
or, as the case may be, issue a warrant for the arrest and
detention of the person, pending the determination of the
appeal if—

(a) the HighCourt makes a determination under
section 39; and

(b) immediately after theHigh Court makes the
determination, either party informs theHigh
Court that the party intends to appeal against the
determination.
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(2) The High Court or the Court of Appeal may order
that the person who is the subject of the determination
continue to be detained or, as the case may be, issue a
warrant for the arrest and detention of the person, pending
the determination of the appeal if—

( the High Court makes a determination under
section 39; and

(b) either party files a notice of appeal against the
determination.

(3) If aperson is detained under an order made under
this section or is arrested and detained under a warrant
issued under this section, sections35to 38 shall apply,
with any necessary modifications, to the detention of the
person as if the appeal proceedings were proceedings
under section 39 to determine whether or not the person is
eligiblefor surrender.

Waivelf ?j rights 65. Without limiting the operation of section 41, a
hotome corus o PErson whose surrender is sought may, by a waiver in the

tolodgeappeal.  prescribed form, waive the following rights—

(8 the right to make an application for a writ of
habeas corpus within fifteen days after the issue
of awarrant of detention; and

(b) the right, in relation to any international crime or
crimes for which the High Court has determined
that the person is eligible for surrender, to lodge
an appeal under this Part.

POWHSé;f court 66. (1) TheCourt of Appeal shall hear and determine
on appea. the question or questions of law arising on any case trans-
mitted to it, and do one or more of the following things—

(a) reverse, confirm, or amend the determination in
respect of which the case has been stated;

(b) remit the determination to theHigh Court for
reconsideration together with the opinion of the
Court of Appeal on the determination;

(c) remit the determination to the High Court with a
directionthat the proceedings to determine
whether the person is eligible for surrender be
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reheard;

(d) make any other order inrelation to the
determination that it thinks fit.

(2) In hearing and determining the question or
guestions of law arising on any case transmitted to it, the
Court of Appeal—

(a) shall not have regard to any evidence of afact or
opinion that was not before the High Court when
it made the determination appeal ed against; and

(b) may in the same proceedings hear and determine
any application for awrit of habeas corpus made
in respect of the detention of the person whose
surrender is sought.

Further provisions 67, (1) If the appeal is against a determination that a
g?'i“;ﬂgfnfgg;f person is eligible for surrender, and the Court of Appeal
reverses the determination, the Court of Appeal shall also

either—
(a) discharge the person; or

(b) remit the determination to the High Court with a
directionthat the proceedings to determine
whether the person is eligible for surrender be
reheard.

(2) If the appeal is against a determination that a
person is eligible for surrender in respect of two or more
international crimes, and the Court of Appeal findsthat
the determination includes an error of law that relates to
only one or some of those international crimes, the Court
of Appeal may amend the determination and—

(a) discharge the person in respect of that inter-
nationa crime or those international crimes; or

(b) remit the determination to the High Court with a
directionthat the proceedings to determine
whether the person is €eligible for surrender be
reheard in respect of that international crime or
those international crimes.

(3) Notwithstanding subsections (1) and (2), if an
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appeal is against a determination that a person is eligible
for surrender, and the Court of Appeal finds that there has
been an error of law, it may nevertheless decline to
reverse or amend the determination in respect of which
the case has been stated if it considers that no substantial
wrong or miscarriage of justice has occurred and that the
determination ought to be upheld.

(4) If the appeal is against a determination that a
person is not eligible for surrender, and the Court of
Appeal finds that the determination includes an error of
law, the Court of Appeal may—

(a) exercise the powers of aHigh Court under section
42 asif it were the High Court (for which purpose
subsection (2) (c) of that section shall not apply);
or

(b) if it remits the determination to the High Couirt,
issue a warrant for the arrest and detention of the
person pending the High Court’s reconsideration
of the determination or rehearing of the
proceedingsto determine whether the person is
eligible for surrender; and section 64 (3) shall
apply to any warrant issued under this paragraph
asif the warrant were issued under that section.

(5) Subsections (1), (2), and (4) do not limitthe
operation of section 66.

Discharge of Person

68. If the Minister determines under section 43that
the person is not to be surrendered, the person shal be
discharged from custody immediately unless the personis
subject to any other order for detention.

69. (1) Thissection shall apply if a person is not
surrendered and conveyed out of Kenya under a surrender
order or atemporary surrender order made under this Part
within two months—

(a) after the date of the issue of the warrant for the
detention of the person under section 42 pending
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Discharge of
person if not

resurrendered.

surrender, if no appeal or application for review
or habeas corpus, in respect of a determination
under this Act, or any appea from such an appeal
or application, is pending;

(b) if an appeal, or an application for review or
habeas corpus, in respect of a determination under
this Act, or any appea from such an appeal or
application, is pending, after the date that the
proceedings are finally determined; or

(c) if asurrender order is made under section 44, after
the date that the order takes effect.

(2) If this section applies, the person may apply to a
Judge of the High Court to be discharged.

(3) If an application to be discharged is made under
subsection (2), the Judge may, on proof that reasonable
notice of the intention to make the application has been
given to the Minister, unless sufficient cause is shown
against the discharge—

(a) discharge the surrender order or temporary
surrender order, asthe case may be; and

(b) order the discharge of the person from the place
where the person is detained, if the person is not
liable to be detained under any other order for
detention.

70. (1) If a person has been surrendered under a
temporary surrender order made under section 45, nothing
in section 69 prevents an order being made under section
47.

(2) Where—
() an order is made under section 47; and

(b) the person is not surrendered and conveyed out of
Kenya under this Part within two months after the
date that the person ceases to be liable to be
detained under the sentence of imprisonment
imposed by a Kenyan court,

the person may apply to a Judge of the High Court to be
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discharged.

(3) If an application to be discharged is made under
subsection (2), the Judge may, on proof that reasonable
notice of the intention to make the application has been
given to the Minister, unless sufficient cause is shown
against the discharge—

(a) discharge the surrender order; and

(b) order the discharge of the person from the place
where the person is detained, if the person is not
liable to be detained under any other order for
detention.

Discharge of 71. The discharge of a person under any provision of
person under this . . ;

Patdoesnot  this Part does not preclude further proceedings under this
preclude further  AcCt, whether or not they are based on the same conduct,

proceedings. to surrender the person to the ICC.
(Cf. Rome Statute,

article 92 (4).)
Miscellaneous Provisionsrelating to Arrest and
Surrender

Searchand seizure 72 (1) If a person is arrested on a warrant issued

on arrest under this Part, amember of the police forcemay,
without further warrant, search the person arrested and
may seize any thing, including any sum of money, found
on him orin his possession if the member of the police
force believes on reasonable grounds that the thing on the
person or inhis possession may be evidence as tothe
commission of any offence in relation to which the
warrant to arrest was issued or for which the surrender of
the person is sought by the ICC.

(2) If there is no suitable searcher available at the
place where the search is to take place, the person to be
searched may be taken to another place to be searched.

(3) Nothing in this section limits or affects the right at
common law of a constable to search a person on that
person's arrest or any statutory power conferred on a
member of the police force.
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(4) If any thing is seized under subsection (1) from the
person arrested—

(a) the member of the police force shall make a report
to the Minister specifying the items seized and
any other relevant information; and

(b) the Minister shall, on receipt of the report referred
to in paragraph (a), provide the ICC with a report
on the seizure.

Disposal of 73. (1) If the Minister makes a surrender order or

property sized. - yemporary surrender order under this Act, the Minister
may also direct that any thing that was seized under
section 72 that may be evidence of the offence the person
is alleged to have committed or has committed be
delivered with the person on his surrender to the ICC.

(2) If the person cannot be surrendered or temporarily
surrendered by reason of the person’s death or escape
from custody, the Minister may direct that any thing that
was seized under section 72 that may be evidence of the
offence the person is alleged to have committed or has
committed be delivered up to the ICC.

(3) If a person is discharged under this Act without
being surrendered or temporarily surrendered, the
Minister may direct that any thing seized under section 72
be returned to the person from whom it was seized.

(4) The Minister may refuse to direct that any thing
referred to in subsection (1) or subsection (2) be delivered
to the ICC if the thing is required for the investigation of
an offence within the jurisdiction of Kenya.

(5) The Minister may refuse to direct that any thing
referred to in subsection (3) be returned to the person if—

(a) the thing is the subject of a dispute as to who is
entitled to it;

(b) the thing is required for the investigation of an
offence within the jurisdiction of Kenya; or

(c) possession of the thing by the person would be
unlawful in Kenya.
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74. (1) If the ICC requests the surrender of a person,
and that person is detained in aKenyan prison or any
other place at any time pending surrender, the officerin
charge of the prison or other place shall keep a record of
the time spent in custody as if the person were charged
with an offence against the law of Kenya and were on
remand.

(2) The officer in charge shall, if requested, provide to
the Minister a certificate recording—

(a) the date on which the person was admitted to a
prison or any other place to be held in custody in
relation to the request;

(b) the total period during which the person was
detained in custody during the process leading to
the surrender of the person to Kenyain relation to
the offence or offences; and

(c) whether the person was, at any time during the
period in custody in relation to the surrender, also
serving a sentence for an offence against Kenyan
law.

(3) TheMinister shall provide to the ICC at the time
of the surrender of the person, or as soon as possible after
that, a certificate recording the information specified in
subsection (2) and such other information relating to any
period spent in custody in relation to the surrender as the
|CC may request.

75. (1) Where—

(a) aperson is surrendered to the ICC under this Act;
and

(b) the ICC requests a waiver of the requirements of
paragraph 1 of article 101 of the Rome Statute
(which relates to the rule of specidlity),

the Minister may consent to the person being proceeded
against, punished, or detained for conduct committed
beforesurrender (not being the conduct or course of
conduct that forms the basis of the crimes for which that
person has been surrendered).
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(2) The consent given under subsection (1) may relate
to the person’s surrender to another State.

(3) Before giving consent under subsection (1), the
Minister—
(@ may request that additional informationbe

provided in accordance witharticle 91 of the
Rome Statute; and

(b) may seek such assurances from the ICC asthe
Minister thinksfit.

PART V—DOMESTIC PROCEDURESFOR OTHER TYPES
OF CO-OPERATION

Finding Persons or Things, and Obtaining Evidence

76. (1) Where the ICC requests assistance under
paragraph 8 of article19, article 56, article 64 or para

personsor things. graph 1 (@) of article 93 of the Rome Statute in locating,
(Cf. Rome Statute, or jdentifying and locating, a person or a thing believed to

articles 19 (8), 56,

64,93 (1) (a).)

bein Kenya, the Attorney-General shall give authority for
the request to proceed if heis satisfied that—

(@) the request relates to an investigationbeing
conducted by the Prosecutor or any proceedings
before the ICC; and

(b) the person to whom or thing to which the request
relatesis or may be in Kenya.

(2) If the Attorney-General gives authority for the
request to proceed—

(a) the Attorney-General shall forward the request to
the appropriate Kenyan agency; and

(b) that agency shall, without delay—

(i) use its best endeavours to locate or, as the
case may be, identify and locate the person to
whom or thing to which the request relates;
and
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(i) advise the Attorney-General of the outcome
of those endeavours.

Asﬁst?ncem 77. (1) Thissection shall apply if the ICC requests,
garenng under paragraph 8 of article19, article 56, article 64 or

(Ct. Rome Statute, paragraph 1 (b) of article 93 of the Rome Statute, that—

SESE S @ e betkenin Ky or

(b) documents or other articlesin Kenya be produced.

(2) The Attorney-General shall give authority for the
request to proceed if theAttorney-General is satisfied
that—

(& the request relates to an investigation being
conducted by the Prosecutor or to any proceed-
ings before the ICC; and

(b) there are reasonable grounds for believing that the
evidence can be taken or, as the case may be, the
documents or other articles can be produced in
Kenya.

Taking evidence. 78. (1) If the Attorney-General gives authority for a
request relating to the taking of evidence to proceed, the
statement of each witness shall be taken in writing on the
oath or affirmation of that witness by a Judge of the High
Court.

(2) The Judge who takes evidence under subsection
(1) shall—

(@) certify that the evidence was taken by the Judge;
and

(b) ensure that the evidence, as certified, is sent to the
Attorney-General.

Producing 79. (1) If the Attorney-Genera gives authority for a
gfﬁ;r;e{l‘éfg request relating to the production of documents or other

articles to proceed, a Judge of the High Court may make
an order requiring their production.

(2) If the documents or other articles are produced, the
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Judge shall send them to the Attorney-General together
with a written statement certifying that they were pro-
duced to the Judge.

(3) Notwithstanding subsection (2), in the case of
documents that are produced, the Judge may send to the
Attorney-General copies of the documents certified by the
Judge to be true copies instead of the originals.

80. (1) The applicable law with respect to compelling
a person to appear before a Judge under section 78 or 79
and to give evidence or answer questions, or to produce
documents or other articles, is the law specified in sub-
section (2), which law shall apply with any necessary
modifications.

(2) For the purposes of subsection (1), the applicable
law is the law of Kenyathat applies to the giving of
evidence or the answering of questions or theproduction
of documents or other articles on the hearing of a charge
against a person for an offence against the law of Kenya.

(3) Notwithstanding subsection (1), for the purposes
of sections 78 and 79, the person to whom the inves-
tigation being conducted by the Prosecutor, or the
proceedings before the ICC, relates is competent but not
compellableto give evidence.

(4) Notwithstanding subsection (1), a person who is
required under section 78 or 79 to give evidence, or to
produce documents or other articles, is not requiredto
give any evidence, or to produce any document or article,
that the person could not be compelled to give or produce
in the investigation being conducted by the Prosecutor or
the proceedings before the ICC.

(5) A person who is required under section 78 or 79 to
give evidence or to produce documents or other articles—

(@ has the same privileges in relation to the
answering of questions and the production of
documents or articles as if the investigation were
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being conductedin Kenya or the proceedings
were pending in aKenyan court, as the case may
be; and

(b) shall be given a copy of any statement required to
be given to a witness under the ICC Rules in the
manner and form required by those Rules.

(6) Subsections (4) and (5) shall have effect subject to
section 27 and any contrary provision in the Rome Statute
or the ICC Rules.

ICC may give 81. (1) In this section, “evidence certificate’ means a
evidence . .
certificate. certificate or declaration that—

(&) isgiven or made by or on behalf of the ICC; and

(b) specifies or declares whether, under the Rome
Statute or the ICCRules, a specified person or
class of persons could or could not be required to
answer a specified question or to produce a
specified document—

(i) generally;
(i) in specified proceedings; or
(i) in specified circumstances.

(2) An evidence certificate authenticated under
subsection (3) is admissible in proceedings for the pur-
poses of the application of section 80 (4) as prima facie
evidence of the matters stated in the certificate.

(3) A certificate is authenticated for the purposes of
subsection (2) if it purports to be—

(a) signed or certified by a Judge, the Registrar, the
Deputy Registrar, or a member of the staff of the
ICC,; or

(b) authenticated in any other manner authorised by
the Rome Statute or the ICC Rules.

Certain persons 82. (1) The following persons may appear and be
MY WP legally represented at a hearing held under section 78 or
79—
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(a) the person to whom the proceedings before the
ICC or the investigation conducted by the
Prosecutor relates;

(b) any other person giving evidence or producing
documents or other articles at the hearing;

(c) arepresentative of the Prosecutor or ICC.

(2) Thissection shal have effect subject to any
contrary provision of the Rome Statute or the ICC Rules.

(3) A certificate by a Judge under section 78 (2) or
section 79 (2) shal state whether any of the persons
specified in subsection (1) were present when the
evidence was taken or the documents or other articles
were produced.

83. (1) The Chief Justice may authorise theRegistrar
of the High Court to exercise the powers of a Judge under
section 78 or 79 in respect of any particular case.

(2) An authorisation given under subsection (1) may
be revoked at any time by the Chief Justice

(3) If a matter in respect of whichthe Registrar has
jurisdiction under an authorisation given under subsection
(1) appears to the Registrar to be one of special difficulty,
the Registrar may refer the matter to a Judge, who may—

(a) dispose of the matter; or

(b) refer it back to the Registrar with such directions
asthe Judge thinksfit.

(4) Nothing in this section prevents the exercise by
any Judge of any jurisdiction or powers conferred on any
Registrar under this section.

Questioning persons

84. (1) Where the ICC requests assistance under
paragraph 8 of article19, article 56, article 64 or
paragraph 1 (c) of article93 of the RomeStatutein
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Procedure where
questioning by

Kenyan agency. h .
(Ct. Rome Statute, following a request under paragraph 1 (c) of article 91 of

guestioning a person who is beng investigated or
prosecuted, the Attorney-General may give authority for
the request to proceed if heis satisfied that—

(@) the request relates to an investigationbeing
conducted by the Prosecutor or any proceedings
before the ICC; and

(b) the person isor may be in Kenya.

(2) If the Attorney-General gives authority to
proceed—

(@ he shall forward the request to the appropriate
Kenyan agency; and

(b) that agency shall, without delay—

(i) use its best endeavours to undertake the
guestioning that the ICC has requested,;

(i) ensure that the answers to the questions put
are recorded in writing and make any other
report on the questioning as it considers to be
appropriate in the circumstances; and

(ii1) advise the Attorney-General of the outcome
of those endeavours and, if relevant, deliver to
him the record and any report of the quest-
ioning.

85. (1) Where there are grounds to believe that a
personwho is to be questioned by aKenyanagency

the Rome Statute has committed a crime within the
jurisdiction of the ICC, the person—

(@) shall not be compelled to incriminate himself or
herself or to confess guilt;

(b) shall not be subjected to any form of coercion,
duress or threat, to torture or to any other form of
cruel, inhuman or degrading treatment or
punishment;

(o) shadll, if questioned in a language other than a
language the person fully understands and speaks,
have, free of any cost, the assistance of a
competent interpreter and such trandations as are
necessary to meet the requirements of fairness,

53



www.Kenyalaw.org

The International Crimes Act, 2008

Assistance in
arranging service
of documents.

and

(d) shall not be subjected to arbitrary arrest or
detention, and shall not be deprived of his or her
liberty except on such grounds and in accordance
with such procedures as are established in the
Rome Statute; and

(e) shall be informed, before being questioned, that
there are grounds to believe that he has committed
a crime within the jurisdiction of the ICC and that
he has the right—

(i) to remain silent, without such silence being a
consideration in the determination of his guilt
or innocence;

(i) to have legal assistance of his choosing, or, if
he does not have legal assistance, to have
legal assistance assigned to him, in any case
where the interests of justice so require, and
without payment by him in any such case if
he does not have sufficient means to pay for
it; and

(iii) to be questioned in the presence of a lawyer
unless he voluntarily waives the right to
counsel.

(3) If there is any inconsistency between subsection

(2) and any other written law, subsection (2) shall prevail
to the extent of the inconsistency.

(4) If the person seeks to have legal assistance

assigned under subsection (2) (e) (ii), theAttorney-
General shall cause such assistance to be provided.

(5) This section does not give any person a power to

require another person to answer questions.

Service of Documents and Appearance of Withesses

86. (1) Where the ICC requests assistance under

paragraph 8 of article 19, article 56, paragraph 7 of article

(Cf. Rome Statute, 58, article 64 or paragraph 1 (d) of article 93 of the Rome
articles 19 (8), 56, Statute in arranging for the service of a document in

58 (7), 59 (7), 64,
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93(1) (d).) Kenya, the Attorney-General may shall give authority for
the request to proceed if heis satisfied that—

(a) the request relates to an investigation being
conducted by the Prosecutor or any proceedings
beforethe ICC; and

(b) the person or body to be served is or may be in
Kenya.

(2) If the Attorney-Genera gives authority for the
request to proceed, he shall forward the request for
serviceto the appropriate Kenyan agency, and that agency
shall, without delay—

(@ use its best endeavours to have the process
served—

(i) in accordance with any procedure specified in
the request; or

(i) if that procedure would be unlawful or
inappropriate in Kenya, or if no procedure is
specified, in accordance with the law of
Kenya; and

(b) transmit to the Attorney-General—

(i) a certificate as to service, if the document is
served; or

(i) a statement of the reasons that prevented
service, if the document is not served.

(3) In this section, “document” includes—

(8 a summons requiring a person to appear as a
witness; and

(b) a summons to an accused that has been issued
under paragraph 7 of article 58 of the Rome

Statute.
Request for 87. (1) Where the ICC requests assistance under
‘a"ggggrn{:e o Paragraph 8 of article 19, article 56, paragraph 7 of article
witness. 58, article 64 or paragraph 1 (e) of article 93 of the Rome

(Ct. :?OTSSéatutg- Statute i n facilitating the voluntary appearance of a
Zﬁfcgil) (Ee)?)’ > witness before the ICC, the Attorney-General may give
authority for the request to proceed if he is satisfied

that—
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(@) the request relates to an investigation being
conducted by the Prosecutor or any proceedings
beforethe ICC; and

(b) the witness's attendance is sought so that the
witness can give evidence or informationrel ating
to the investigation or proceedings; and

(c) thewitnessis or may bein Kenya.

(2) In this section and sections 88 and 89, “witness’
includes a person who may give expert evidence, but does
notinclude a person who has been accused of an
international crime in the proceedings to which the
request relates

Consent required 88. (1) If the Attorney-General gives authority for the
and assurances facilitate th lunt ; it

may besought,  "equest to facilitate the voluntary appearance of a witness
(Cf. Rome Statute, t0 proceed, he shall forward the request to the appropriate

atide93(2).)  Kenyan agency.

(2 The Kenyan agency to which a request is
forwarded under subsection (1) shall make such inquiries
as may be necessary to ascertain if the prospective
witness consents to giving evidence or assisting the ICC.

(3) TheAttorney-General may, at any time, ask the
ICC to give one or more of the following assurances—

(8 that the witness will not be prosecuted, detained,
or subjected to any restriction of personal freedom
by the ICC in respect of all or any specifiedacts
or omissions that occurred before the person’'s
departure from Kenya;

(b) that the witness will be returned to Kenya as soon
as practicable in accordance with arrangements
agreed to by the Attorney-General;

(c) an assurance relating to such other matters as the
Attorney-General thinks appropriate.

Attorney-Generdl 89. (1) The Attorney-General shall assist in the

may facilitate . - . \

appearance. making of arrangements to facilitate a witness' sattend-
ance beforethe ICC if heis satisfied that—
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(a) the prospective witness has consented to giving
the evidence or assistance requested; and

(b) the ICC has given adequate assuranceswhere
appropriate.

(2) The Attorney-General shall —

(a) approve and arrange the travel of the witness to
the ICC;

(b) obtain  such  approvals, authorities, and
permissions as are required for that purpose,
including, in the case of a person who although
not liable to be detained in aprison is subject to a
sentence—

() the variation, discharge, or suspension of the
conditionsof theperson’s release from
prison; or

(i) thevariation or suspension of the person's
sentence, or of the conditions of the person’s
sentence; and

(c) take such other action for the purposes of
subsection (1) as he thinks appropriate.

Temporary Transfer of Prisoners

Request for 90. Where the ICC requests assistance under para
Lef'grr’f’sroa%t.ra”m graph 1 (f) of article 93 of the Rome Statute in facilitating
(Cf. Rome Statute, the temporary transfer to the ICC of aKenyan prisoner,
atides93(1) (f) the Attorney-General shall give authority for the request

and(7).) to proceed if heis satisfied that—

(@) the request relates to an investigation being
conducted by the Prosecutor or any proceedings
before the ICC; and

(b) theprisoner’'s attendance is sought for the
purposes of identification or for obtaining
evidence or other assistance.

Consent required 91. (1) If the Attorney-General gives authority for the
?nngy%?;aggﬁ request to facilitate the temporary transfer of aKenyan
prisoner to proceed, he shall forward the request to the
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appropriate K enyan agency.

(2) The Kenyan agency to which a request is
forwarded under subsection (1) shall make such inquiries
as may be necessary to ascertain if the prisoner will
consent to the transfer.

(3) TheAttorney-General may ask the ICC to give
one or more of the following assurances—

(a) that the prisoner will not be released from custody
withoutthe prior approval of the Attorney-
Generdl;

(b) that the prisoner will be returnedto Kenya
without delay in accordance with arrangements
agreed to by the Attorney-Genera;

(c) assurances relating to such other matters as he
thinks appropriate.

Attorney-General 92. (1) The Attorney-Genera may authorise the

[;‘;{Sf""gf’”gefor temporary transfer of aKenyan prisoner to the ICC if he
is satisfied that—

(a) the prisoner has consented to giving the evidence
or assistance requested; and

(b) the ICC has given adequate assurances where
appropriate.

(2) If the Attorney-General authorises the temporary
transfer of the prisoner to the ICC, he may—

(a) direct that the prisoner be released from the prison
in which that person is detained, for the purpose
of the transfer to the ICC; and

(b) make arrangements for the prisoner to travel to
the ICC in the custody of—
(i) @ member of the police force;
(i) aprison officer; or
(iif) a person authorised for the purpose by the
ICC.

(3) A direction given by the Attorney-General under
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subsection (2) in respect of a prisoner is sufficient
authority for the release of the prisoner from the prison in
which the prisoner is detained, for the purposes of the
direction.

(4) Every person released under a direction given
under subsection (2) isto be treated, for the purposes of
sections 122, 123 and 124 of the Penal Code, (which
relateto rescue or escape from lawful custody), as
continuing to be in lawful custody while in Kenya during
the period of that release.

93. (1) If aprisoner who is charged with or convicted
of an offence against the law of Kenya is transferred to
the ICC under section 92, the provisions of section 94
shall apply to any period that the person spends in
custody outside Kenyain connection with the request
before sentence isimposed for the Kenyan offence.

(2) If a prisoner who is serving a sentence for a
Kenyan offence is transferred to the ICC under section
92—

(a) the prisoner is to be treated, while in custody
outside Kenya in connection with the request, as
being in custody for the purposes of the Kenyan
sentence, which shall continue to run; and

(b) the Attorney-Genera—

() may at any time notify the ICC that the
prisoner is no longer required to be kept in
custody; and

(i) shall notify the ICC if the prisoner is no
longer liable to be detained in aKenyan
prison.
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(b) request the ICC to provide a certificate recording
the total period during which the prisoner was
detained outside Kenya in connection with the
request until sentence was imposed for the
Kenyan offence.

(2) A certificate obtained under subsection (1) shall be
presumed to be accurate in the absence of any evidenceto
the contrary.

(3) TheAttorney-Genera may issue a certificate
setting out the date and period specified in subsection (1)
if—

(a) the ICC does not provide a certificate within a

reasonable time after the Attorney-General makes
areguest under subsection (1); and

(b) the Attorney-General is satisfied on such infor-
mation that he has that an accurate calculation can
be made of the period referred to in paragraph (b)
of subsection (1).

Evidence
AssiS_tahceiT 95. (1) Where the ICC requests assistance under
o OPES naragraph 8 of article 19, article 56, article 64 or

(Cf. Rome Statute, paragraph 1 (g) of article93 of the Rome Statute in

articles 19 (8), 56, examining places or sites in Kenya, the Attorney-General

4BW @) gl give authority for the request to proceed if heis
satisfied that the request relates to an investigation being
conducted by the Prosecutor or any proceedingsbefore
the ICC.

(2) If the Attorney-General gives authority for the
request to proceed—

(@ he shall forward the request to the appropriate
Kenyan agency; and
(b) that agency shall, without delay—

(i) use its best endeavours to undertake the
examination of the place or site in the manner
that the ICC has requested;
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(i) make such report on the examination as it
considers to be appropriate in the
circumstances; and

(iii) deliver the report of the examination to the
Attorney-General.

(3) This section does not confer on any person a
power to enter aplace or site.

Request forsearch 96, (1) Where the ICC makes a request under para-
?ggf;e'ozrﬁ;e'statute' graph 8 of article 19, article 56, article 64 or paragraph1
articles 19 (8), 56, (h) of article93 of the Rome Statute for search and
64,93(1) (b))  seizure, the Attorney-General shall give authority for the

request to proceed if he is satisfied that—

(8 the request relates to an investigation being
conducted by the Prosecutor or any proceedings
before the ICC; and

(b) any thing relevant to the investigation or
proceedingsisor may be located in Kenya.

(2) If the Attorney-Genera gives authority for the
request to proceed, he may authorisea member of the
police force, in writing, to apply to aJudge of the High
Court for a search warrant under section 97.

Issue of search 97. (1) Where a Judge of the High Court, on an

warrant application in writing made on oath or affirmation by a
member of the police force, is satisfied that there are
reasonable grounds for believing that there isin or on any
place or thing—

(@ any thing on or in respect of which an inter-
national crime has been, or is suspected of having
been, committed; or

(b) any thing that may be evidence as to the
commission of any such crime,

the Judge shall issue awarrant in respect of that thing.

(2) A Judge shall not issue a warrant under this
section unless the applicationcontains, or the applicant
otherwise supplies to the Judge, such information as the
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Judge requires concerning the grounds on which the
warrant is sought.

(3) A Judge may issue a warrant under this section
subject to such conditions as he thinks fit.

Form and content 98. A warrant issued under section 97 shall—
of search warrant. . )
(a) bein the prescribed form;

(b) be directed to amember of the police forceby
name, or to any class of members of the police
specified in the warrant, or generally to every
member of the police force; and

(c) specify any conditions that the Judge has imposed
under section 97 (3).

Powers conferred 99. (1) Subject to any conditions specified in the

by warrant. warrant under section 98, a warrant issued under section
97 authorises the member of the police forceexecuting
thewarrant—

(a) to enter and search the place or thing specified in
the warrant at any time by day or night during the
currency of the warrant;

(b) to use such assistants as may be reasonable in the
circumstances for the purpose of the entry and
search;

(c) to use such force as is reasonable in the circum-
stances for the purposes of effecting entry, and for
breaking open any thing in oron the place
searched; and

(d) to search for and seize any thing referred to in
section 97 (1).

(2) A person called on to assist any member of the
police force executing a warrant issued under section 97
has the powers described in paragraphs (c) and (d) of sub-
section (1).

Pg_velf to stop 100. (1) A member of the police force may stop a
venees vehicle (other than an aircraft which is airborne) for the
purpose of exercising a search power conferred by a
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warrant issued under section 97.

(2) A person who fails to stop a vehicle when required
to do so by virtue of this sectionis guilty of an offence
and shall be liable on conviction to imprisonment for a
term not exceeding six months or to afine, or both.

101. Every member of the police force executing any
warrant issued under section 97—

(a) shall have that warrant with him;

(b) shall produce it on initial entry and, if requested,
at any subsequent time; and

(c) shall, if requested at the time of the execution of
the warrant or at any subsequent time, provide a
copy of the warrant within seven days after the
request is made.

102. (1) Every member of the police forcewho
executes a warrant issued under section 97 shall, not later
than seven days after the seizure of any thing under that
warrant, give to the owner or occupier of the place or
thing searched, and to every other person whom the
member of the police force has reason to believe may
have an interest in the thing seized, a written notice
specifying—

(a) the date and time of the execution of the warrant;

(b) the identity of the person who executed the
warrant; and

(¢) the thing seized under the warrant.

(2) If the warrant is executed, a report on the
execution of the warrant, together with a copy of any
notice given under subsection (1) shal be sent to the
Attorney-General, without delay.

(3) If the warrant is not able to be executed, a report
explainingthe reasons for thisshall be sent to the
Attorney-General without delay.

103. (1) If a member of the police force seizes a thing
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seized. under a warrant issued under section 97, it shal be deliv-
ered into the custody and control of—

(a) the Commissioner of Police; or

(b) a commissioned officer of police designated by
the Commissioner to receive things seized under
thisAct.

(2) The Commissioner of Police or designated officer
shall—

(& inform the Attorney-General, without delay, that
the thing has been so delivered;

(b) retain the thing for a period not exceeding three
months from the day on which the thing was
seized, pending the Attorney-Genera’ sdirection
under subsection (3) about how to deal withit;
and

(c) comply with any direction that the Attorney-
General gives him.

(3) The Attorney-General may, by written notice, give
the Commissioner of Policeor the designated officer a
direction—

(&) requiring the Commissioner or designated officer
to send the thing to the ICC; or

(b) requiring the Commissioner or designated officer
to deal with it in some other way.

(4) TheAttorney-Genera shall direct the Commis-
sioner of Police or the designated officer to return the
thing seized to the person from whose possession it was
seized as soon as practicable, if—

(a) the ICC advises that the thing is not requiredfor
the Prosecutor’ s investigation or its proceedings,
or

(b) no other direction is given by the Attorney-
General before the expiry of three months from
the day on which the thing was seized.

(5) Notwithstanding subsection (4), theAttorney-
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Genera may refuse to return the thing to the person from
whom it was seized if—

(a) the thing is the subject of a dispute as to who is
entitled to it;

(b) the thing is required for the investigation of an
offence within the jurisdiction of Kenya; or

(c) possession of the thing by the person would be
unlawful in Kenya.

Fac”.“.a“r‘gf 104. (1) Where the ICC makes a request under
B ords ol paragraph 1 (i) of article 93 of the Rome Statute for the
documents. provision of records and documents, including official

(Cf. Rome Statute, records and documents, the Attorney-General shall give
aticeS3 (M () authority for the request to proceed if he is satisfied
that—

(a) the request relatesto an investigation being
conducted by the Prosecutor or any proceedings
before the ICC; and

(b) the document or record sought is or may be in
Kenya.

(2) If the Attorney-General gives authority for the
request to proceed—

(@ he shal forward the request to the appropriate
Kenyan agency; and

(b) that agency shall, without delay—
() use its best endeavours to locate and make
available the document or record sought;

(i) make such report on its endeavours as it
considers to be appropriate in the
circumstances; and

(iii) deliver the document or record, if located, to
the Attorney-General.

(3) This section does not confer on any person power
to require the production of a document or record.

Protecting victims - 105, (1) This section shall apply if the ICC requests—

and witnesses and . . .
preserving (a) assistanceunder paragraph 1 (j) of article 93 of
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evidence. the RomeStatute in protecting victimsand
(Cf. Rome Statute, . . . )
articles 19(8), 56 witnesses or preserving evidence; or

(? and (3), 68, 93 (b) assistance under paragraph 8 of article19, or
@0 0-) paragraphs 2 or 3 of article 56, in preserving
evidence.

(2) The Attorney-General shall give authority for the
request to proceed if heis satisfied that—

(@) the request relates to an investigation being
conducted by the Prosecutor or any proceedings
before the ICC; and

(b) the assistance sought is not prohibited by Kenyan
law.

(3) If the Attorney-General gives authority for the
request to proceed—
(a) he shall—
(i) take such steps as he thinks appropriate in the
particular case; and
(i) forward the request to the appropriate Kenyan
agency; and
(b) that agency shall, without delay—
(i) use its best endeavours to give effect to the
request;
(i) make such report on its endeavours as it
considers to be appropriate in the circum-
stances, and

(iii) deliver the report to the Attorney-General.

Identifying, Freezing or Seizing Property associated with
International Crimes

Request relating 106. Where the ICC requests assistance under
P i Paragraph 1 (k) of article 93 of the RomeStatutein
crime. identifying, tracing and freezing, or seizing, any property

(Ct. Fonggasawtevforthe purpose of eventual forfeiture, theAttorney-
gg'(cl)es(k)_)( ) General shall give authority for the request to proceed if

heis satisfied that—
(a) the request relates to an international crime that is
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being investigated by the Prosecutor, or which is
the subject of proceedings before the ICC; and

(b) the property concerned isor may be located in
Kenya.

Attorney-General 107. If the Attorney-General gives authority for the

may auhorise request for assistance in identifying, tracing and freezing,
or seizing, property to proceed, he may authorise the
appropriate Kenyan authority to apply for one or more of
the following orders or warrants—

(8) a search warrant in respect of property under Part
B of the Second Schedule;

(b) a restraining order under Part C of the Second
Schedule;

(c) a production order under Part D of the Second
Schedule;

(d) @ monitoring order under Part E of the Second
Schedule.

Other Types of Assistance

Requeﬂft for other 108. (1) Where the ICC requests any other type of
g‘;‘gnce’ assistance under paragraph 1 (I) of article 93 of the Rome
(Cf. Rome Statute, Statute for the purposes of facilitating the investigation
atide93(1) (1), and prosecution of crimes within the jurisdiction of the
(2)and (5),) ICC, the Attorney-Genera shall give authority for the

request to proceed if heis satisfied that—

(@) the request relates to an investigation being
conducted by the Prosecutor or any proceedings
before the ICC; and

(b) the assistance sought isin accordance with
Kenyan law.

(2) If the Attorney-General gives authority for the
request to proceed—

() he shall—

(i) take such steps as the Attorney-Genera thinks
appropriatein the particular case; and

(i) forward the request to the appropriate Kenyan
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agency; and
(b) that agency shall, without delay—
() use its best endeavours to give effect to the
request;
(i) make such report on its endeavours as it
considers to be appropriate in the
circumstances, and

(iii) deliver the report to the Attorney-General.

(3) If the Attorney-General considers that the
assistance sought cannot lawfully be provided, he shall,
before refusing the request, and in accordance with
paragraph 5 of article 93 of the Rome Statute—

(@) consult with the ICC; and

(b) consider whether the assistance can be provided
subjectto conditions or whether it can be
provided at alater date or in an alternative
manner.

Restrictions on Provision of Assistance

Refusal of 109. (1) The Attorney-General shall refuse a request
assistance. by the |CC for assistance to which this Part applies if—

(a) the ICC does not accept the conditions suggested
in order to implement the request as contemplated
by paragraph 5 of article 93 of the Rome Statute
and section 108 (3);

(b) the ICC determines under article 18 or article 19
of the Rome Statute that the case to which the
request relates is inadmissible and section 113 (4)
applies; or

(c) section 115 (4) applies.

(2) The Attorney-General may refuse a request by the
ICC to which this Part appliesif—

(@ Part VIII (which relates to the protection of
national security or third party information)

applies;
(b) there are competing requests from the ICC and a
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State that is not a party to the Rome Statute
relating to the same conduct and section 59 (4) (as
applied by section 114) applies; or

(c) there are competing requests from the ICC and a
State that is not a party to the Rome Statute
relating to different conduct and section 60 (3) (as
applied by section 114) applies.

POStp‘tJ_”em‘?“t of 110. (1) The Attorney-General may postpone the
?Xmei’a;i’;(’ execution of arequest for assistance under this Part if, and
(Cf. Rome Statute, Only if—

Sg')c 1es93(9). 94 () the execution of the request would interfere with

anongoing investigation or prosecution for a
different offence and section 112 applies;

(b) a ruling on admissibility is pending before the
ICC and section 113 applies,

(c) there are competing requests from the ICC and
from another State to which Kenya is under an
international obligation and section 114 (2) (a)

applies;

(d) the request is for assistance under paragraph 1 (1)
of article 93 of the Rome Statute and is one to
which section 108 (3) applies; or

(e) a request of the kind referred to in section
115 (2) (c) ismadeto the ICC.

(2) Even if a case is one to which subsection (1)
applies, the Attorney-General may decide not to postpone
the execution of the request, and in that event the request
shall be dealt with in accordance with this Part.

(3) If the Attorney-General postpones the execution of
arequest for assistance under this Part, the postponement
may be for a reasonable time and may, if the Attorney-
General considers it desirable, be extended from time to

time.
Procedure if 111.If the execution of a particular measure of
%e.‘;’;%go‘c assistance specified in a request to which this Part applies

precludedunder IS prohibited in Kenya, then, notwithstanding any other
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Kenyan law.
(Cf. Rome Statute,
article 93 (3).)

Postponement
where ongoing
investigation or
prosecution.

(Cf. Rome Statute,
article94.)

Postponement
where
admissibility
challenge.

(Cf. Rome Statute,
article95.)

provision in this Part, the Attorney-General shall—

(a) consider whether the assistance can be provided in
another manner or subject to conditions; and

(b) promptly consult with the ICC in order to resolve
the matter.

112. (1) If the immediate execution of a request by the
ICC for assistance to which this Part applies would
interfere with an ongoing investigation or prosecution of a
case different from that to which the request relates, the
Attorney-General may postpone the execution of the
request for a period of time agreed between him andthe
ICC.

(2) Notwithstanding section 110 (3), the period of
postponement may be no longer than isreasonably
necessary to complete the investigation or prosecution.

(3) Before making a decision to postpone the
execution of a request, the Attorney-General shall
consider whether the assistance could be provided im-
mediately subject to certain conditions.

(4) If the Attorney-Genera decides to postpone the
execution of arequest and the ICC seeks assistance in the
preservation of evidence under paragraph 1 (j) of article
93 of the Rome Statute, he shall deal with that request in
accordance with this Part.

113. (1) This section shall apply if the ICC is
considering an admissibility challenge under article 18 or
article 19 of the Rome Statute in respect of a case that a
request to which this Part applies relates.

(2) If the ICC has not made an order under article 18
or article 19 of the Rome Statute allowing the Prosecutor
to collect evidence to which the request relates, the
Attorney-General may postpone the execution of the
request until thel CC’s determination on admissibility is
issued.

(3) If the ICC has made an order under article 18 or
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Competing
requests.

(Cf. Rome Statute,
articles 90, 93 (9)
@)

Requests
involving conflict
with other
international
obligations.

(Cf. Rome Statute,
article 98 (1).)

article 19 of the Rome Statute allowing the Prosecutor to
collect evidence to which the request relates, the
Attorney-General may not postpone the execution of a
request under this section but shall deal with it under this
Part.

(4) If the ICC determines that the case to which the
request relates is inadmissible, the request shall be
refused.

(5) If the I1CC determines that the case to which the
request relates is admissible, and there is no other ground
for refusing or postponing the request, the request shall
continue to be dealt with under this Part.

114. (1) If the Attorney-General receives competing
requests for assistance from the ICC and from another
State to which Kenya is under an obligation to respond,
he shall endeavour, after consultation with the ICC and
the other State, to satisfy both requests.

(2) For the purposes of subsection (1), the Attorney-
General may do either or both of the following—

(a) postpone the execution of either of the competing
requests,

(b) attach conditions to the provision of assistance
under either or both of the requests.

(3) If it is not possible to resolve the issue by
consultation, the method of dealing with the competing
requests shall be resolved in accordance with article 90 of
the Rome Statute, and sections 57 to 61 shall apply, with
any necessary modifications.

115. (1) If a request by the ICC for assistance to
which this Part applies concerns persons who, or
information or property that, are subject to the control of
another State or an international organisation under an
international agreement, the Attorney-Genera shall
inform the ICC to enable it to direct its request to the
other State or international organisation.
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(2) Where—
(a) the ICC makes arequest for assistance;

(b)the ICC has not previousdy made a fina
determination on whether or not paragraph 1 of
article 98 of the RomeStatute applies to that
request; and

(c) arequest is made to the ICC to determine whether
or not paragraph 1 of article 98 applies to the
request for surrender,

the Minister may postpone the request for assistance until
the ICC advises whether or not it wishes to proceed with
the request for assistance.

(4) (3) If the ICC advises that it does not intend to
proceed with the request, the request for assistance shall
be refused.

(5) (4) If the ICC advises that it intends to proceed
with the request for assistance, and there is no other
ground for refusing or postponing the request, the request
shall continue to be dealt with under this Part.

Miscellaneous

Effect of authority 116, At any time before a formal response is sent to

to proceed. the ICC, the Attorney-General may decide that a request
by the ICC for assistance to which this Part applies will
be refused or the execution of the request postponed, on a
ground specified in section 109 or section 110, even if he
has previously given authority for the request to proceed.

Reguest may 117. A reguest madeby the ICC under Part 9 of the

relate to assistance : . .
sought by defence, ROME Statuteto assist a defendant in the preparation of

(cf. Rome Statute, hisdefence shall be dealt with in the same manner as a
article57(3) (b)) |ike request to assist the Prosecutor.

Execution of 118. (1) The Prosecutor may execute a request that

request by .
Prosecutor. does not involve any compulsory measureson Kenyan

(Cf. Rome Statute, territory in the circumstances specified in paragraph 4 of
aticle99 (4 and  article 99 of the Rome Statute.
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payment, take such steps as are necessary to
enforce the order as if it were ajudgment of
the High Court in favour of the Republicin a
civil matter for an amount equa to the
amount of the monetary payment;

(i) in a case where the order requires the
restitution of assets, property or other tangible
items, take such steps as are necessary to
enforce the order as if it werea writ of
restitutionawarded in favour of the Republic

Cap. 75. under section 178 of the Criminal Procedure
Code; or

(iii) in a case where the order requires another
remedy, take such steps as are necessary to
enforce the order as if it were enforceable
under the High Court Rules; and

(c) that agency shall, without delay, make such report
tothe Attorney-General on the results of any
action taken as it considers to be appropriatein
the circumstances.

(4) Nothing in this section limits or affects the
provision of other types of assistance to thelCCin
relation to an order made under article 75 of theRome
Statute.

Enforcement of 120. (1) This section shall apply if—

fines.

(Cf. Rome Statute, (8 the ICC—
iggc'(% )77 2 @, (i) orders payment of afine under paragraph 2 (a)

of article 77 of the Rome Statute; and
(i) requests that the order be enforced in accord-
ance with article 109 of the Rome Statute; and

(b) neither the conviction in respect of which the
order was imposed nor the order for payment of a
fineis subject to further appeal.

(2) The Attorney-Genera shall give authority for the
request to proceed if heis satisfied that the order—

(&) involves amonetary penalty; and

(b) is of a kind that can be enforced in the manner
provided in this section.
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(3) If the Attorney-General gives authority for the
request to proceed—

(@ he shall refer the request to the appropriate
Kenyan agency; and
(b) that agency shall, without delay—
(i) take such steps as are necessary to enforce the
order as if it were a fine imposed on
Cap. 63. conviction under the Pena Code; and
(if) make such report to the Attorney-General on
the results of any action taken as it considers
to be appropriate in the circumstances.

(4) Upon recovery the fine shall be disposed of in
such manner asthe ICC order may specify.

(5) Nothing in this section limits or affects the
provision of other types of assistance to the ICC in
relation to a penalty imposed under article 77 of the Rome
Statute.

Assistance with Enforcement of Forfeiture Orders

Request for 121. Where—

forfeiture of

property. (@) the ICC makes an order under paragraph 2 (b) of
(CE. Rome Sztat“ge' article 77 of the Rome Statute for the forfeiture of
iﬁ;’& @ @), any property and requests assistance under

paragraph 1 of article 109 of the Rome Statute to
enforce the forfeiture order; and

(b) neither the conviction in respect of which the
order was imposed nor the forfeiture order is
subject to further appeal,

theAttorney-General may act on the requestif heis
satisfied that the order is of akind that can be enforced in
the manner provided in sections 122 to 126.

Application for 122. (1) The Attorney-Genera may apply to the High
;gﬂ':ﬂfgg‘;_ Court for the registration of a forfeiture order or an
amendment to such an order.
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M anner of
registration of
order.

Notice of
registration of
order.

(2) On an application under subsection (1), the Court
shall 