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Editor/CEO’s Note

A

s we wrapped up the year 2015 we were humbled to receive two more
recognitions for our work: Kenya Law emerged 2nd in the Best Use of ICT (State
Corporation Category) at the ICT Association of Kenya Value Awards (2015) ;
and Kenya Law was also acknowledged for ranking among the top 100 organizations
in the 2015 Chief Information Officer 100 (CIO 100) awards competition.

These recognitions have served to further inspire us to continue on the path of technological
innovation with a view to ensuring that all of Kenya’s public legal information is available
at the click of a button.
Co-incidentally, we have now commenced on the last leg of ensuring
that the law reports for the ‘lost years’, these are the 1980’s and
1990’s, when there were no law reports that were published, are now
prepared and printed.
This period, when there was failure in law reporting in the Country,
saw a number of years skipped, leading to a great gap in the
consistence of law reporting and obviously negatively impacting on
the tracking and recording of jurisprudence that emanated from the
Kenyan Courts.
We recognize that there could be some great jurisprudence that is
hidden in this judicial decisions and so we are working extra hard to
ensure that these are properly collated, analysed and presented in the
official Law Reports of the Republic.
I am therefore elated at the prospect of concluding this historical task
and I look forward to the year 2016 when we shall announce that we
have completed the compilation of all the backlog years of the law
reports of Kenya.
Kind regards,

Long’et Terer
CEO/Editor
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CJ’s Message
Speech by the Hon. Chief Justice during the launch of
two Publications by JTI, Council of Governors, IDLO
& Katiba Institute to mark five Years of devolution in
Kenya at the Serena Hotel, Nairoibi on 16th December
2015
Colleagues, Friends, and Fellow Kenyans

F

ive years ago, the promulgation of the Constitution of Kenya 2010 fundamentally
restructured the Kenyan state and ushered in a new devolved system of government.
Devolution was born of the real challenges that Kenyans had grappled with since
independence including the need for accountable exercise of power,
effective self-governance, equitable social and economic development,
entrenchment of public participation, and the implementation of the
subsidiarity principle in governance. Simultaneously, devolution
was entrenched in the Constitution as a means of recognising and
accommodating Kenya’s rich diversity and ensuring robust protection
for minorities and marginalised communities including women.

transition.

But we know that Constitutional transitions are complex social
phenomena, and Judiciaries play a significant role in making them fail
or succeed. Judicial conduct can undermine or facilitate the transition
from old to new order in ways far more consequential than direct
political action. The complexities and fragility that attend transitions
are borne out of the fact that a new constitutional order creates new
institutions; disrupts and reorganizes interest formations; re-orders
power relations; engender new elite and popular expectations; and
necessitates difficult elite and popular mental shifts, some of them
contradictory in nature. It is terra incognito for many individuals
and institutions which requires considerable sobriety and calmness
to navigate. Kenya’s judiciary has been alive to this reality and
clearly understands its constitutional cause and historical mission in
this regard. I am happy to report that since 2010, the Judiciary had
provided leadership and stability in overseeing Kenya’s constitutional

Given its location in Kenya’s constitution archeture the Judiciary is at the core of the
transition to devolved governance. Specifically, the courts have a mandate to ensure that
devolution is implemented in a way that translates into the stated constitutional objectives
– breathing life into our ambitious and progressive Constitution.
The Constitution of Kenya has assigned functions between two levels, the National
Government and the County Governments. The Constitution also introduced a bicameral
legislature with the National Assembly and the Senate constituting Parliament. County
Governments were inaugurated in March 2013, ushering a new era of devolution from the
previous centralist regime. Since this paradigm shift occurred, and noting that financial,
administrative and political power devolved all at the same time, the transition has
experienced controversy and conflict on certain aspects where there is legislative lacunae,
hence the need for judicial interpretation. In such cases, the courts have been the final
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arbiters on these issues.
The objectives and structures of devolution are born of real challenges that Kenyans wish to address.
Underdevelopment, ethnic conflict, and lack of accountability in the use of state power and resources
informed the struggle for constitutional change. Kenya’s transformation and transition will depend on
whether the stated objectives of devolution and other constitutional values will underpin implementation
of the Constitution. This means that there is emerging jurisprudence on devolution and related matters and
that the courts are setting standards and principles on many aspects on devolution. These standards and
principles will be relied upon now and in future.
As the roll out of devolution continues, Kenyan courts have had to adjudicate on conflicts/disputes relating
to the devolved system of Government, including on the role of Senate vis-à-vis the National Assembly in
devolution-related legislative processes, the constitutionality of legislation passed by county assemblies,
devolution of key functions and resource allocation to counties. It is expected that more such cases are
likely to end up in court as various parties seek courts’ intervention on grey areas related to interpretation
and implementation of devolution.
My message to County Governments, as well as other institutions of government, is that whenever issues
arise, the Judiciary makes decisions and decide matters on the basis of the Constitution, the law and the
evidence as presented before the courts. We interpret the Constitution as we understand it, and whereas
this will not always please everybody, we must understand that that is how the rule of law operates and
there are mechanisms that exist to check any excesses or errors. An independent and competent judiciary
serves everybody well; one that panders to individual whims or to popular and political pressure hurts our
constitutional democracy and even public interest in the long run. But even as we have maintained our
independence in making judicial determinations, we have been open to dialogue; availing a non-adversarial
forum where concerns on aspects on the administration of justice can be responsibly discussed.
Because of the superficial and ephemeral debating character in the country, and ‘flash in the pan’ approach
to Kenya’s public discourse, not much systematic attention has been paid to the totality of jurisprudence
and case law that is emerging from our courts - from the Bill of Rights, to Land, to Public Finance, to
Devolution.
It is about time we begun to pay thoughtful and penetrating attention and the Case Law Digest on Devolution
we launch today is a good beginning.
The launch of these two publications is testimony of Kenya making milestones in Devolution at the County
Level and in the Judiciary. The first is a book project on Animating Devolution: the Role of the Judiciary, a joint
project by JTI/IDLO and Katiba Institute. The second is the Council of Governors’ Case Digest on Devolution,
the first comprehensive law report on devolution jurisprudence.
These publications were made possible by specific organizations that I would like to acknowledge and
thank this evening. Of course the publications would not have been possible without the hard work and
dedication of the authors. I would like to thank all of them, many of whom are present and a few who could
not make it for the launch because they reside outside Kenya.
I also thank the editors for the invaluable insights captured within. Turning now to the organizations,
I would like to thank the Judiciary Training Institute, the International Development Law Organization
(IDLO), and Katiba Institute for their tremendous effort in compiling this important publication. The
judiciary seminars on devolution that led to the development publication were initially supported by the
Canadian International Development Agency (CIDA) and I therefore thank the Canadian government for
its initial support. Lastly, a warm thanks to DANIDA for their continued support to the Judiciary including
the funding of this important publication.
In conclusion, judicial power, unlike executive and legislative powers, is not devolved or shared between
the national and county levels under the Constitution of Kenya 2010. Yet, the few years of implementing
devolution have proved that the Judiciary is a necessary, if not critical, institution to the effective
implementation of the devolved system of government. While it is not part of county government
institutions, the role that the Judiciary plays in the Constitution makes it a critical and indispensable part of
the implementation of the devolved system of government.
Issue 31, October - December 2015
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The Judiciary supports devolution and it is for this reason that I have waived the court filing fees for
County Governments. National Government rightly enjoys this benefit and there is no reason why County
Governments should continue bearing this financial burden. I have signed a Judiciary Memo to this effect
and court registries countrywide are duly instructed.
It is now my pleasure together with the Chairman of the Council of Governors to officially launch these
two publications which are Animating Devolution: the Role of the Judiciary, and the Case Digest on Devolution.
Thank you.

DR. WILLY MUTUNGA D.Jur,SC,EGH,SEGH
CHIEF JUSTICE & PRESIDENT OF THE SUPREME COURT OF KENYA

Law Reporting
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The immediate aftermath of the General Elections held in December 2007 highlighted the fragile link between the application of
electoral law and the stability of the Country’s socio-economic and governance structures. Considerable public debate has since
been generated on the condition of Kenya’s electoral law and the role of the justice system in the resolution of disputes emerging
from an electioneering exercise.
Scope of the series
Out of the need to provide the information necessary to inform and guide this debate, the National Council for Law Reporting
(Kenya Law) has compiled Kenya’s most comprehensive collection of judicial opinions on electoral law – The Kenya Law Reports
(Election Petitions Volume 5) – Cited as (2014) 5 KLR (EP). It covers Decisions Emanating from 2007 General Elections.
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What they Said
Supreme Court Judges
Mutunga, CJ & P; Tunoi,
Ibrahim,
Ojwang,
Wanjala in National
Bank of Kenya Ltd vs
Anaj Warehousing Ltd,
Petition No. 36 of 2014

“Section 34 of the Advocates Act, did not invalidate all documents prepared by an
advocate who lacked a current practicing certificate. …The main objective of section 34,
of the Advocates Act prohibited unqualified persons from preparing certain documents.
It was directed at “unqualified persons”. …But the law was silent as to the effect of
documents prepared by advocates not holding current practicing certificates. The
illegality was the assumption of the task of preparing the conveyancing documents, by
the advocate, and not the seeking and receiving of services from that advocate. Likewise,
a financial institution that called upon any advocate from among its established panel
to execute a conveyance, committed no offence if it turned out that the advocate did not
possess a current practicing certificate at the time he or she prepared the conveyance
documents. The spectre of illegality lies squarely upon the advocate, and ought not to be
apportioned to the client.”

“When a property was registered in more than one name, in the absence of a contrary
entry in the register, the property was deemed to be held in joint tenancy and not tenancyin-common or tenancy in entirety. A tenancy in common or tenancy in entirety meant that
the interest of each registered owner was determinable and severable; in a joint tenancy, the
interest of each owner was indeterminable, each owns all and nothing.”

Court of Appeal judges
G.B.M. Kariuki, P. M.
Mwilu, S. Ole Kantai
in Rashid Odhiambo
Allogoh & 245 Others
v Haco industries
limited, civil appeal
No. 10 of 2008

“Employment relationships are not commercial contracts, and the Court had to strive to
achieve the delicate balance between the need for the national economic development, and
the protection of the dignity and economic well-being of an individual employee. The law
presumed that an employee was paid for actual work rendered which was determined at the
commencement of the work from the parties’ negotiations.”

“With the repeal of the ITPA by the Land Registration Act (LRA), which provided
for the doctrine of lis pendens, the question of applicability of the doctrine of lis pendens
arose. However, the applicability of the doctrine had to be considered in light of section
107 (1) of the Land Registration Act which provided for transitional provisions”

What they Said

Court
of
Appeal
judges M K Koome,
W Mwera, F Sichale,
J Otieno-Odek, S Ole
Kantai in Josephine
v Attorney General,
Criminal Appeal No.
128 of 2009

Court of Appeal judges
R N Nambuye, D K
Musinga & A K Murgor
in Naftali Ruthi Kinyua v
Patrick Thuita Gachure
& another, Civil Appeal
Number 44 of 2014

What they Said
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What they Said
“The National Government had not unlawfully and exclusively appropriated the use of
the National flag to itself. It was within the mandate of Parliament to enact a law that
governed the use of the National Flag as an important National symbol. Section 4A of
the National Flag, Emblems and Names (Amendment) Act 2014, did not negate the use
of the flag as a symbol often waved around as part of celebrations of patriotism and was
a representative of all the people of Kenya. There was no need to question the wisdom and
reasons why Parliament restricted the State Officers authorized to fly the National Flag in
their official cars and mere displeasure by the petitioner was no reason to do so.”
Court of Appeal judges
E M Githinji, M K
Koome, P M Mwilu, F
Azangalala & J Otieno
– Odek in Teachers
Service Commission
v Kenya National
Union of Teachers &
3 Others, Civil Appeal
No. 196 of 2015

“The award of 50-60% had no legal basis as the trial court had a duty of justifying the
award while taking into account the laid down principles and aspects that guides SRC in
arriving at an advice that ought to have been given to TSC regarding the determination of
remuneration and benefits of teachers. Therefore the trial court erred by finding that the advice
by SRC was not binding; for failing to evaluate the evidence and for taking over the role and
mandate of SRC to determine the remuneration and benefits of teachers without due consideration to the provisions of the Constitution and statute law.”

“The right to legal representation was not absolute. It accrued where an accused person would
suffer substantial injustice if it was not provided. Therefore, the right to provision of legal
representation was dependent on whether “substantial injustice” would otherwise result, and
the right to fair trial included the right to legal representation. In order to show whether legal
representation ought to be provided, “substantial injustice” needed to be defined in all cases.”

Justice F Muchemi in
Josphat Gathee Kibuchi v Kirinyaga County Council Civil Case
No 184 of 2009 J September 23, 2015

Justice I. Lenaola, in
Council of County Governors v Inspector General of National Police Service & 3 others
[2015] eKLR Petition
298 of 2014

Court of Appeal judges
M. Koome, H. Okwengu
& G.B.M. Kariuki, in
Hamisi Swaleh Kibuyu
v Republic Criminal Appeal No. 25 of 2013

“The Government Proceedings Act was applicable to county governments and the respondent
could not execute judgment against the County Government otherwise than in accordance
with the law. According to the law, execution against the government could not commence
unless an order of mandamus was obtained. The respondent had no option but to realize
the fruits of his judgment by applying relevant orders against the right officer of the County
Government”

Issue 31, October
- December
2015
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Determination of road functions between national and county governments
“Since the roads function in the counties have been expressly assigned to counties by the Constitution, as have the
functions of control of, inter alia outdoor advertising, bodies such as KeNHA, KURA and KeRRA must be dissolved or
wound up as the Constitution has rendered the roles they were playing prior to the Promulgation of the Constitution
of Kenya, 2010 redundant.”
Council of Governors v Attorney General and 4 others
Petition No 472 of 2014
High Court of Kenya at Nairobi
Constitutional and Human Rights Division
Mumbi Ngugi, J
December 11, 2015
Reported by Teddy Musiga

T

he matter revolved around the transfer of the
roads function from the national government
to the county governments. At the core of the
petition was the question of the devolution of the
roads function, and the constitutional provisions
with regard to the management and control of the
various roads in the country. In addition to that, was
the question of control of the resources related to
the management of roads, particularly with respect
to the control of outdoor advertising.
The petitioner’s grievance that gave rise to the
present petition was triggered by two events, related
but occurring at different times. On diverse dates
between 28th and 30th June 2013, pursuant to section
23(2) of the Transition to Devolved Government
Act, the forty seven (47) county governments
applied for the transfer of functions from the TA.
The TA only approved and gazetted the transfer of
limited functions, declining to transfer certain of the
functions which, under the Fourth Schedule, Part
2 of the Constitution, were vested in the devolved
units. Among the functions that it declined to
transfer was the management of county roads.
Aggrieved by this decision, twenty nine (29) county
governments exercised their right of appeal,
conferred by section 23(7) of the Transition to
Devolved Government Act, and appealed to the
Senate against the TA’s decision. The Senate

Feature Case

considered a report prepared by its Sessional
Committee on Devolved Government on the
appeals and on 17th April 2014, passed a motion,
tabled on 16th April 2014, to adopt the report of the
Committee. The TA was required to immediately
cause the transfer of functions as passed by the
Senate on 17th April 2014 to be gazetted. However,
the AG, despite a request by the TA to gazette the
transfer of the road functions, refused to do so.
Five main issues were canvassed before the court
which included; first, whether there exist alternative
dispute resolution mechanisms that require to
be followed before instituting disputes in Court
within the framework of Transition to Devolved
Government Act. Second, whether a Departmental
Committee of the National Assembly has any role to
play in the transfer of functions to Counties. Third,
whether the Attorney General can challenge the
decision of the Senate made under section 23(8) of
the Transition to Devolved Government Act. Fourth,
which level of government does the constitution
vest the disputed road functions? Fifth, what is the
effect of the pending legislation on the transfer of
roads functions to the counties?
In response to the first issue, the court held that; the
transition from a centralised to a devolved system of
government had to involve consultation between the
national and county governments. That consultation

Feature Case
envisaged under the Intergovernmental Relations
Act between the national and county governments
took place. Thus, consultations necessary with
respect to the classification of roads among other
functions took place as required by the Constitution
and relevant legislation. However, the Attorney
General and the National Assembly Departmental
Committee on Transport, Public Works and
Housing were dissatisfied with the Senate’s decision
recommending that the roads function had to be
transferred to the counties and thus failed to gazette
the transfer of the roads.
There was no alternative dispute resolution
mechanism that the petitioner could have followed
to determine the questions that were at issue in the
instant matter; for they related to the acts of the
clerk to the National Assembly, acting at the behest
of the Departmental Committee on Transport, and
consequent thereto, the omissions of the Attorney
General.
With regard to the second issue as to whether a
Departmental Committee of the National Assembly
has any role to play in the transfer of functions
to Counties, the court held that; Transition to
Devolved Government Act specifically provided for
interaction with regard to the transfer of functions
between the Transition Authority, counties and
in the event of dissatisfaction with the decision
of the Transition Authority, appeal to the Senate.
There was therefore no constitutional or statutory
role for the National Assembly or its departmental
committees in the devolution of the roads function.
The Departmental Committee on Transport
of the National Assembly, sitting with the
Ministry of Transport, could not sit to determine
the classification of roads, in the absence of
representatives of the counties and the Transition
Authority. More importantly, they could not sit to
put a halt to a process that had been conducted in
accordance with the provisions of the Transition to
Devolved Government Act, ending with a decision
of the Senate as contemplated under section 23(8)
of the Act, while they had no role in that process. It
thus followed that if the Departmental Committee
on Transport had no role to play with respect to the
transfer of functions, the AG could not properly act
at its request not to gazette the transfer of the roads
function.
With regard to the third issue as to whether the
Attorney General can challenge the decision of the
Senate made under section 23(8) of the Transition
to Devolved Government Act, the court held that;

9

The Attorney General acting under his powers
under article 156 of the Constitution of Kenya, 2010
had a duty to question any act that he considered
unconstitutional,
unreasonable
or
illogical.
However, it was his manner of intervening in the
matter of the gazettement of the transfer of roads
function to the counties that was a problem.
Assuming the decision of the Senate was made
administratively, and in violation of article 47 of
the Constitution, the duty of the Attorney General
would have been to question such decision in
the appropriate forum – the High Court, which
had the constitutional mandate to supervise
bodies performing administrative actions, and to
determine whether anything said to be done under
the authority of the Constitution or any law was
in accord with the Constitution or the law. In that
case, the office of the Attorney General overreached
itself at the instigation of the National Assembly
Departmental Committee on Transport which was
also overreaching in failing to gazette the transfer
of the roads function as requested by the Transition
Authority.
As to what level of government was vested with the
roads function, the court held that; The provisions
of the fourth schedule to the Constitution of Kenya,
2010 provided that the National Government,
and therefore its agencies such as Kenya National
Highways Authority (KeNHA), Kenya Urban Roads
Authority (KURA) and Kenya Rural Roads Authority
(KeRRA) had a mandate limited by the constitution
to road traffic, construction and operation of
national trunk roads, and the setting of standards
for the construction and maintenance of other roads
by counties. That could well imply that, upon the
implementation of the Constitution and the transfer
of functions to the counties, there could be no role
for some of those agencies to play, and they could
ultimately require winding up.
There was nothing on the basis of which a finding
could be made that KeNHA had the constitutional
mandate to carry out or control outdoor advertising.
There was nothing in the fourth schedule of the
Constitution that allowed the exercise of control
over outdoor advertising by national government
entities. Inevitably, since the roads function in the
counties had been expressly assigned to counties
by the Constitution, as had the functions of control
of, inter alia, outdoor advertising, bodies such as
KeNHA, KURA and KeRRA had to be dissolved
or wound up as the Constitution had rendered the
roles that they played prior to the promulgation of
Issue 31, October - December 2015
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the new Constitution redundant.
The issue of classification of roads was discussed at
various meetings involving the Intergovernmental
Consultative Forum, and there appeared to have
been an agreement on what constituted county
roads. It was on that basis, following the decision
of the Senate that allowed the roads function to be
transferred and thereafter the Transition Authority
prepared the gazette notice for publication. It would
not have been the legislation that identified either
county or national trunk roads. The effect of the
legislation would be to among other things, formalise
the identified roads. Thus, in light of section 7 of the
sixth schedule, the pending legislation could not
be a sufficient reason for opposing the transfer of
functions.

Feature Story

Finally was the issue of the effect of pending
legislation on roads on the transfer of the roads
functions to the counties; to which the court
held that; A proper reading of section 23 of the
Transition to Devolved Government Act resulted
in the conclusion that the Senate could only deal
with the issues that had been placed before it on
appeal. It was therefore overreaching when it made
recommendations in respect of matters that were
not before it and could only make recommendations
for the transfer of the roads function in respect of
the 29 counties that had appealed to it against the
decision of Transition Authority.
Petition allowed
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International Jurisprudence
Denial of Re-Assignment of new gender does not amount to violation of human rights
with respect to convention on Human Rights & People’s Freedom.
Heli Hämäläinen v Finland
The European Court of Human Rights, Grand Chamber, Strasbourg.
Application No. 37359/09.
Before: Dean Spielmann, Josep Casadevall, Guido Raimondi, Ineta Ziemele, Mark Villiger, Isabelle BerroLefèvre, Khanlar Hajiyev, Danutė Jočienė, Päivi Hirvelä, András Sajó, Linos-Alexandre Sicilianos, Erik
Møse, Helen Keller, André Potocki, Paul Lemmens, Valeriu Griţco, Faris Vehabović,
16 July 2014
Reported By Linda Awour & Sussy Nyamosy
Brief Summary
The instant case concerned a male-tofemale transsexual a man, the Applicant
(Heli Hämäläinen) who fathered a child with his
wife of ten years, where upon in 2009 had genderreassignment surgery to acquire the anatomy of a
woman. When she (as she regards herself) changed
her first names in June 2006, she was told that she
could not be registered as female while remaining
married unless her wife consented to the marriage
being turned into a civil partnership which she
refused to do; or unless the couple divorced, which
they said they would not do.
The Applicant took her case to Strasbourg after a
six-year battle in the Finnish courts. She argued that
her religious beliefs prevented her from seeking a
divorce and that a civil union did not offer the same
as marriage in terms of benefits and security to them
and their child. The applicant alleged in particular
under articles 8 and 14 of the Convention for
the Protection of Human Rights and Fundamental
Freedoms (“the Convention”) by a Finnish national
Convention that her right to private and family life
had been violated when the full recognition of
her new gender was made conditional on the
transformation of her marriage into a registered
partnership
On 13th November 2012 the Chamber held that
there had been no violation of articles 8 and 14 of
the Convention and that there was no need to
examine the case under article 12 of the Convention.
The applicant requested that the case be referred to
the Grand Chamber in accordance with article 43 of
the Convention.

Issues.
i.

Whether there was violation of human right to
private and family life when full recognition
of new gender was made conditional on the
transformation of marriage into a registered
partnership under the Convention.

ii.

Whether paternity of the child would
be affected as a result of the subsequent
conversion of the marriage into a registered
partnership.

iii.

Whether respect for the applicant’s private
and family life entailed a positive obligation
on the State to provide an effective and
accessible procedure allowing the applicant
to have her new gender legally recognised
while remaining married.

iv.

What were the general principles applicable
to assessing a State’s positive obligations?

Family Law- marriage-registration of marriageregistration of marriage between same sex couple -whether
there was violation of right to private and family life when
full recognition of new gender was made conditional on the
transformation of marriage into a registered partnershipEuropean Convention on Human Rights & freedoms,
articles 8, 12 and 14
International law-international human Rights lawhuman rights-rights of transgender-violation of human
right- whether respect for the applicant’s private and
family life entailed a positive obligation on the State to
provide an effective and accessible procedure allowing the
applicant to have her new gender legally recognized while
remaining married - European Convention on Human
Rights articles 8, 12 and 14.
International law-general principles of international
Issue 31, October - December 2015
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law-states obligation-positive obligations of states- what
were the general principles applicable to assessing a State’s
positive obligations

gender role and that he or she has been sterilised or
is for some other reason incapable of reproducing;

The Constitution of Finland.

3) is not married or in a registered partnership; and

Article 6
“Everyone is equal before the law.
No one shall, without an acceptable reason, be
treated differently from other persons on the ground
of sex, age, origin, language, religion, conviction,
opinion, health, disability or other reason that
concerns his or her person. Children shall be treated
equally and as individuals and they shall be allowed
to influence matters pertaining to themselves to a
degree corresponding to their level of development.
Equality of the sexes shall be promoted in society
and working life, especially in the determination of
pay and other terms of employment, as provided
for in more detail by an [implementing] Act.”

2) is over 18 years of age;
4) is a Finnish citizen or is resident in Finland.”
Section 2
exceptions from the marital-status requirement.
“A marriage or registered partnership does not
prevent the confirmation of gender if the spouse or
the partner personally gives his or her consent to
it before a local registry office. Where membership
of the opposite sex is   confirmed,   a   marriage   is  
turned automatically, without further action, into a
registered partnership and a registered partnership
into a marriage”
Convention for the Protection of Human Rights
and Fundamental Freedoms.

Marriage Act no. 411/1987)

Article 8

Section 1

“1. Everyone has the right to respect for his private
and family life, his home and his correspondence.

‘marriage is between a woman and a man’.
Section 115 (as amended by Act no. 226/2001)
“A marriage concluded between a woman and a
man in a foreign State before an authority of that
State shall be valid in Finland if it is valid in the State
in which it was concluded or in a State of which
either spouse was a citizen or in which either spouse
was habitually resident at the time of conclusion of
the marriage.”
Act on Registered Partnerships No. 950/2001
section 1
“a partnership between two persons of the same
sex and over 18 years of age may be registered as
provided by the Act”.
Section 8 (1),
“the registration of the partnership shall have the
same legal effects as the conclusion of marriage,
unless otherwise provided.”
Transsexuals (Confirmation of Gender) Act No.
563/2002)
Section 1
It shall be established that a person belongs to the
opposite sex to the one noted in the population
register if he or she
“1) provides medical certification that he or she
permanently feels that he or she belongs to the
opposite gender and lives in the corresponding
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2. There shall be no interference by a public
authority with the exercise of this right except such
as is in accordance with the law and is necessary
in a democratic society in the interests of national
security, public safety or the economic well-being
of the country, for the prevention of disorder or
crime, for the protection of health or morals, or for
the protection of the rights and freedoms of others.”
Article 14
“The enjoyment of the rights and freedoms set
forth in [the] Convention shall be secured without
discrimination on any ground such as sex, race,
colour, language, religion, political or other
opinion, national or social origin, association
with a national minority, property, birth or other
status.”
Held
1. The applicant and her spouse were lawfully
married under domestic law and that they
wished to remain married. In domestic
law, marriage was only permitted between
persons of opposite sex and same-sex
marriages were not permitted.
2. The applicant could obtain a new identity
number as a woman only if her spouse
consented to their marriage being turned
into a registered partnership. If no such
consent was obtained, the applicant had
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a choice between remaining married and
tolerating the inconvenience caused by
the male identity number or divorcing her
spouse.
3. There were two competing rights which
needed to be balanced against each
other namely, the right to respect for her
private life by obtaining a new female
identity number and the State’s interest in
maintaining the traditional institution of
marriage intact. Obtaining the former while
remaining married could imply a samesex marriage between the applicant and
her spouse, which was not allowed by the
existing legislation in force in Finland.
4. In implementing their positive obligation
under article 8 of the Convention, the States
enjoyed a certain margin of appreciation.
A number of factors must be taken into
account when determining the breadth of
that margin. Where a particularly important
facet of an individual’s existence or identity
was at stake, the margin allowed to the State
would be restricted, however, there was no
consensus within the member States of the
Council of Europe, either as to the relative
importance of the interest at stake or as to
the best means of protecting it particularly
where the case raises sensitive moral or
ethical issues, the margin would be wider.
5. States were required in accordance with
their positive obligation under article 8, to
recognize the change of gender underwent
by post-operative transsexuals through,
inter alia, the possibility to amend the data
relating to their civil status and the ensuing
consequences.
6. The regulation of the effects of a change of
gender in the context of marriage fell to a
large extent though not entirely, within the
margin of appreciation of the Contracting
State.
7. The Convention did not require that any
further special arrangements be put in place
for situations such as the present one. Even
if same-sex marriage was not allowed at the
time in English law, the applicants could
continue with their relationship in all its
essentials and could also give it a legal status
akin, if not identical to marriage, through a
civil partnership which carried with it almost
all the same legal rights and obligations. A
C ivil partnership was an adequate option.
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8. There was either no clear legal framework
for legal gender recognition or no legal
provisions specifically dealing with the status
of married persons who had undergone
gender reassignment. Only in six member
States which do not allow same-sex
marriage did relevant legislation on gender
recognition exist. In those States either the
legislation specifically required that a person
be single or divorced or there were general
provisions stating that after a change of
sex any existing marriage was declared null
and void or dissolved. Exceptions allowing
a married person to gain legal recognition of
his or her acquired gender without having
to end a pre-existing marriage seemed to
exist in only three member States: Austria,
Germany & Switzerland.
9. In the absence of a European consensus and
taking into account that the case at stake
undoubtedly raised sensitive moral or ethical
issues, the margin of appreciation to be
afforded to the respondent State was a wide
one.
10. Contrary to the majority of the Council
of Europe member States, there existed a
legal framework in Finland designed to
provide legal recognition for the change of
gender. The aim of the impugned legislation
was to unify the varying practices applied
in different parts of the country and to
establish coherent requirements for legal
gender recognition. If the consent of the
spouse was received, the system provided
both for legal recognition of the new gender
and legal protection of the relationship. The
system worked both ways thus providing
not only for a marriage to be converted
into a registered partnership but also for
a registered partnership to be converted
into a marriage depending on whether the
gender reassignment surgery had the effect
of turning the existing relationship into a
same-sex or a heterosexual partnership.
11. The applicant’s paternity of her daughter
had already been validly established during
the marriage, the subsequent conversion of
the marriage into a registered partnership
would not have any effect on the paternity
of the applicant’s child. She would thus have
continued to be considered as born within
wedlock. Marriage or established paternity
could not be annulled on the ground that the
man later underwent gender reassignment
Issue 31, October - December 2015

14

Where Legal Information is Public Knowledge

Issue 31, October - December 2015

A QUARTERLY PUBLICATION BY KENYA LAW

and became a woman.
12. Article 8 protected the family life of samesex partners and their children. It did not
therefore matter from the point of view
of the protection afforded to family life,
whether the applicant’s relationship with her
family was based on marriage or a registered
partnership.
13. A father’s gender reassignment did not
have any legal effects on the responsibility
for the care, custody or maintenance, that
responsibility was based on parenthood,
irrespective of sex or form of partnership.
The conversion of the applicant’s marriage
into a registered partnership would have no
implications for her family life as protected
by article 8 of the Convention.
14. It was not disproportionate to require as
a precondition to legal recognition of an
acquired gender that the applicant’s marriage
be converted into a registered partnership as
that was a genuine option which provided
legal protection for same-sex couples that
was almost identical to that of marriage.
15. Article 12 of the Convention was a lex
specialis for the right to marry. It secured
the fundamental right of a man and woman
to marry and to found a family. The article
expressly provided for regulation of
marriage by national law. It enshrined the
traditional concept of marriage as being
between a man and a woman, It therefore
could not be construed as imposing an
obligation on the contracting States to grant
access to marriage to same-sex couples.
The problem in the instant case was caused by
the fact that Finnish law did not allow same-sex
marriages. According to the Court’s case-law,
articles 8 and 12 of the Convention did not impose
an obligation on contracting States to grant samesex couples access to marriage. Article 14 of the
Convention taken in conjunction with article 8 of
the Convention, could be interpreted as imposing
an obligation on Contracting States to grant samesex couples a right to remain married. There had
been no violation of those articles.
16. Article 14 of the Convention complemented
the other substantive provisions of the
Convention and its Protocols. It had no
independent existence since it had effect
solely in relation to the enjoyment of the
rights and freedoms safeguarded by those
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provisions. Although the application of
article 14 did not presuppose a breach of
those provisions, and to that extent it was
autonomous, there could be no room for its
application unless the facts at issue fell within
the ambit of one or more of the latter.
17. In order for an issue to arise under article
14 there must be a difference in treatment of
persons in relevantly similar situations. Such
a difference of treatment was discriminatory
if it had no objective and reasonable
justification; in other words, if it did not
pursue a legitimate aim or if there was not
a reasonable relationship of proportionality
between the means employed and the aim
sought to be realized. The Contracting States
enjoyed a margin of appreciation in assessing
whether and to what extent differences
in otherwise similar situations justified a
difference in treatment.
18. Differences based on gender or sexual
orientation required particularly serious
reasons by way of justification. A wide
margin was usually allowed to the State under
the Convention when it came to general
measures of economic or social strategy for
example, the instant situation fell within the
notion of private life and family life within
the meaning of article 8 of the Convention
as well as within the scope of article 12 of the
Convention. Consequently, article 14, taken
in conjunction with articles 8 and 12 of the
Convention applied. Hence no violation.
19. The recognition of Finland’s law seemed to
imply that Finland was rather advanced in
its internal processes as compared with the
other societies and probably did comply with
positive obligations in so far as they could be
deduced to exist.
20. The fact that Finland was not under a specific
Convention obligation to provide for samesex marriage did not assist the Court in
addressing the problem in that case. The
applicant could not maintain that she was
entitled to remain married as a matter of
Convention law.
21. It was not shown that her family life within
the meaning of article 8 would be somehow
affected by her change of gender. The
protection of morals remained a relevant
justification for the interference with the
applicant’s right to privacy in so far as it
concerned the status of her marriage and was
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viewed in the context of the wide margin of
appreciation left to the States.
Joint dissenting opinion of Judges Sajó, Keller and
Lemmens
1. In the absence of any concrete or substantial
hardship or detriment to the public interest
arising from the legal acknowledgment of
the post-transition gender of a transsexual
person, society may reasonably be expected
to tolerate a certain inconvenience to enable
individuals to live in dignity and worth in
accordance with the sexual identity chosen
by them at great personal cost.
2. The State’s refusal to grant the applicant a
new identity card reflecting her acquired
gender should be examined as a potential
breach of a negative obligation for it neither
required any major steps by the State
authorities nor entailed important social or
economic implications.
3.

The Court should have recourse to general
consensus as one of a set of tools or criteria
for determining the width of the State
margin of appreciation in a given area.
The existence of a consensus was not the
only factor that influenced the width of the
State’s margin of appreciation: that same
margin was restricted where a particularly
important facet of an individual’s existence
or identity was at stake

4. Where particularly important aspects of a
Convention right was concerned, the Court
should examine individual cases with strict
scrutiny and if there had been interference
incompatible with Convention standards,
rule accordingly even if many Contracting
States were potentially concerned. That rule
applied to the instant case as an important
facet of the applicant’s identity was at stake,
hence the narrower margin of appreciation
afforded to the State.
5.

Mindful of past criticism of the consensus
approach which had been considered a
potential instrument of retrogression and of
allowing the lowest common denominator
among the member States to prevail, the
Court’s deference to that approach must
have its limits, and find that the absence
of a consensus could not serve to widen the
State’s narrowed margin of appreciation in
the instant case.

6. Proof of the existence of a consensus when
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adduced must not depend on the existence of
a common approach in a super-majority of
States. The lack of such a common approach
among forty-three Contracting States with
widely diverse legal systems and traditions
was hardly surprising.
7. The Court accordingly attached less
importance to the lack of evidence of a
common European approach to the resolution
of the legal and practical problems posed
than to the clear and uncontested evidence
of a continuing international trend in favor
not only of increased social acceptance
of transsexuals but of legal recognition of the
new sexual identity.
8. The question of allowing legal recognition
of acquired gender no longer fell within the
State’s margin of appreciation. As concerns
that “trend”, legal recognition of the rights
of transsexual and intersex persons was
being steadily strengthened worldwide.
9. It was highly problematic to pit two human
rights in that case, the right to recognition
of one’s gender identity and the right to
maintain one’s civil status against each other.
The majority did not sufficiently take into
account the fact that the applicant and her
spouse were deeply religious. The couple
accordingly believed that their marriage
would last for life, the applicant’s spouse
continued to identify as heterosexual. Given
their religious background, the applicant and
her spouse could not simply change their
marriage into a same-sex partnership as
that would contradict their religious beliefs.
The majority did not take important factual
information sufficiently into account every
time the discrepancy between her gender
presentation and her identity card had to
be explained that amounted to more than a
regrettable inconvenience.
10. The stress and alienation arising from
discordance between the position in society
assumed by a post-operative transsexual and
the status imposed by law which refuses to
recognize the change of gender could not
in the Court’s view be regarded as a minor
inconvenience arising from a formality. A
conflict between social reality and law rose
which placed the transsexual in an anomalous
position in which he or she may experience
feelings of vulnerability, humiliation and
anxiety.
Issue 31, October - December 2015
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11. The alternative offered to the applicant namely
the conversion of her marriage into a samesex partnership was not an option because
the couple who had been married since 1996,
felt united by a religious conviction which
did not allow the transformation of their
relationship into a same-sex partnership.
The couple’s history of seventeen years of
marriage in which the assistance and support
provided by the applicant’s wife was a crucial
element not only for their relationship but
also for the applicant’s difficult process
of transition from male to female gave no
reason to doubt the deep commitment of the
applicant and her heterosexual spouse to the
marriage.
12. The applicant was forced to choose between
the continuation of her marriage which fell
under family life and the legal recognition of
her acquired gender identity which fell under
private life for the purposes of article 8. She
would suffer an interference with her rights
under article 8 no matter which of those
options she choose.
13. The rights and freedoms of others would
in no way be affected if the applicant and
her wife were permitted to remain married
despite the applicant’s legal change of gender.
Their continued marital relationship would
not have detrimental effects for the right of
others to marry or for existing marriages.
14. Protection of the traditional family may
be justified by certain moral concerns,
but protection of morals did not provide
sufficient justification for the restriction
of the applicant’s rights in the instant case.
In order for that aim to justify the present
interference with article 8 in terms of its
second paragraph the interference must be
necessary in a democratic society.
15. The weight to be afforded to that argument
was a different question and one that must
be considered separately. The institution of
marriage would not be endangered by a small
number of couples who may wish to remain
married in a situation such as that of the
applicant. In the light of the above, therefore
the respondent State could not invoke a
pressing social need to refuse the applicant
the right to remain married after the legal
recognition of her acquired gender.
16. Since the applicant and her wife continued
to be married at the time of that judgment,
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they presented themselves to the outside
world as two individuals with female gender
expression who were united in a legally valid
marriage. They continued to live together
as a married couple perfectly in accordance
with Finnish law notwithstanding the fact
that in the eyes of many people they were a
same-sex couple.
17. The applicant’s change in gender identity
being a fait accompli, it was difficult to
comprehend why the legal recognition of her
acquired gender would have any significant
(additional) impact on public morals.
18. Society ill-treats transgender individuals
while forgetting the fact that the moral
failure lies in the society’s unwillingness
to contain or embrace different gender
identities and expressions, a mind-set which
had to change the society’s problematic yuk
factor concerning transgender individuals.
19. The question of whether an issue arose
under article 12 became more difficult after
a finding such as that of the majority, that
there had not been a violation of article 8.
The majority should have examined the issue
of whether article 12 guaranteed not only
a right to marry but also a right to remain
married unless compelling reasons justified
an interference with the civil status of the
spouses. Gender reassignment underwent by
one spouse should not be a compelling reason
justifying the dissolution of a marriage where
both spouses expressly wish to continue in
their pre-existing marital relationship.
20. Principle 3 of the Yogyakarta supported
married gender heterosexual couple who
would be required to choose between
maintaining their civil status and obtaining
identity cards reflecting the gender with
which they identify.
21. While States enjoyed a certain margin of
appreciation in determining whether and to
what extent differences in otherwise similar
situations justified differential treatment, it
was ultimately for the Court to determine
whether the requirements of the Convention
had been met.
22. The applicant and her spouse were the victims
of discrimination because the authorities
failed to differentiate between their situation
and that of homosexual couples; the national
legal order treated their situation like that of
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homosexuals. However, at least at the time
of their entry into marriage, the applicant
and her spouse were not homosexual
partners. Even after the applicant’s gender
reassignment, it was an oversimplification
of the situation to treat her relationship as
a homosexual one. The crucial question
regarding the discrimination issue was
whether the State had failed to differentiate
between the applicant’s situation and that of
a homosexual couple by failing to introduce
appropriate exceptions to the rule debarring
same-sex couples from the institution of
marriage as much as that issue was not raised
Appeal dismissed.
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Constitution of Kenya.
Under Article 20(3) (b),the court is to adopt the
interpretation that most favours the enforcement of
a right or fundamental freedom.
Article 27 provides for equality and freedom from
discrimination. Every person is equal before the
law and has the right to equal protection and equal
benefit of the law. Equality includes the full and equal
enjoyment of all rights and fundamental freedoms.
It further states that the State or a person shall not
discriminate directly or indirectly against any person
on any ground, including race, sex, pregnancy,
marital status, health status, ethnic or social origin,
colour, age, disability, religion, conscience, belief,
culture, dress, language or birth.

In the case of Republic v Kenya National Examination
There was no violation of articles 8 and article 14 taken
Council & Another ex-parte Audrey Mbugua Ithibu.
in conjunction with article 8 and of the Convention
hence no need to examine the case under article 12 of the The main issues were whether it was lawful for
the Kenya National Examinational Examination
Convention.
Council (KNEC) to indicate the gender mark of a
candidate on Secondary School certificates, whether
Kenyan Context.
it was lawful to change a name appearing in a school
certificate (the Kenya Certificate of Secondary
South Africa and Botswana are the only African
Education (KCSE) to reflect a new gender name and
countries with laws explicitly allowing official
whether an order of mandamus could be granted to
documents to be changed to reflect a person’s desired
compel the KNEC to change a name appearing in a
identity, although medical evidence of transition is
school certificate and also to remove a gender mark
usually required.
appearing in a school certificate.
The Constitution of Kenya and other legislation has
The Court held that both articles 10 and 28 of
impliedly only recognized just two genders: male
the Constitution of Kenya, 2010 provided for the
and female. Transgender as per the wide definition
protection of human dignity. Human dignity was
that includes gays, lesbian and bisexuals are not
that intangible element that made a human being
recognized.
complete. It went to the heart of human identity.
For instance article 45(2) provides that every adult Every human had a value. Human dignity could
has the right to marry a person of the opposite sex be violated through humiliation, degradation or
based on the free consent of the parties.
dehumanization. Human dignity was the cornerstone
Legislation has in fact criminalized acts that would of other rights enshrined in the constitution.
be considered unnatural and prescribes a sentence
of fourteen years imprisonment and considers a
felony act of gross indecency between two males
prescribing a sentence of five years imprisonment.

An Order of Mandamus was issued to compel KNEC to
recall the applicant’s KSCE certificate issued in the name
of Ithibu Andrew Mbugua and replace it with one in the
name Audrey Mbugua Ithibu.

The Penal Code under Section 162 provides for In Kenya, there is no legislation setting out rules
unnatural offences and Section 165 provides for acts for dealing with transgender people, there are no
of gross indecency.
institutions, facilities for transgenders i.e toilets,
The Constitution of Kenya however like Finland, cells, schools and trained personnel. Some of their
provides for certain rights and freedoms and rights are violated such as the right to movement
guarantees protection to all persons without and participation in democratic process as they are
not provided for in statutory forms in application of
discrimination as to sex.
passports, identity cards etc.
Notable our Judicature Act allows the application of
common law in Kenya.
Issue 31, October - December 2015
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LEGISLATIVE UPDATE: Synopsis of Bills, Acts of
Parliament and Subsidiary Legislation
By Yvonne Kirina (Laws of Kenya Department)

T

his article presents a brief
summation of Legislative
Supplements published
in the Kenya Gazette on matters of general public
importance. The outline covers period between 1st
August, 2015 and 31st December, 2015. For more of
this visit www.kenyalaw.org
A.
A. NATIONAL ASSEMBLY & SENATE BILLS
2015
Kenya
National
Examinations
(Amendment) (No. 2) Bill, 2015

Council

Kenya Gazette Supplement No. 122 (Senate Bills No. 14)
This Bill seeks to amend the Kenya National
Examinations Council Act to provide for the
establishment of a National Examinations Appeals
Tribunal comprising of legal practitioners, teachers
and parents’ representatives. The Tribunal’s
main function would be to consider appeals from
aggrieved parties whose examination results have
been withheld, nullified or cancelled.
Seeds and Plant Varieties (Amendment) Bill, 2015
Kenya Gazette Supplement No. 127 (National Assembly
Bills No. 43)
The principal object of the Bill is to amend the Seeds
and Plant Varieties Act (Cap, 326) to facilitate the
implementation of Article 11(3) (b) and 69(1) of
the Constitution. Both Articles require Parliament
to enact legislation to recognize and protect the
ownership of indigenous seeds and plant varieties,
their genetic and diverse characteristics and their
use by Kenyan communities and the protection of
genetic resources and biodiversity for equitable
sharing of the accruing benefits.
Protection of Traditional Knowledge and
Traditional Cultural Expressions Act, 2015
Kenya Gazette Supplement No. 132 (National Assembly
Bills No. 48)
The principal objective of the Bill is to provide
a framework for theprotection and promotion
of
traditional
knowledge
and
traditional
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culturalexpressions and to give effect to Article 11,
40 and 69 (1) (c) of the Constitution. It provides
for protection of traditional knowledge and
traditional cultural expressions against unlawful
acts, including among others, the misappropriation,
misuse, unlawful access and exploitation and the
production, publication, broadcast or the making,
use, sale orimportation or exportation of traditional
knowledge and traditional cultural expressions
without the prior informed consent of the owners
and the limitations and exceptions of the protection.
Constitution of Kenya (Amendment) (No. 5) Bill,
2015
Kenya Gazette Supplement No. 153 (National Assembly
Bills No. 56)
This Bill seeks to amend Article 103 of the
Constitution of Kenya, 2010 so as to prevent the
office of a Member of Parliament from becoming
vacant for failure to attend eight sittings of the
relevant House during any session of Parliament.
The Bill proposes to introduce the aspect of eight
consecutive sittings meaning that a member who is
absent from eight sequential sittings may lose his/
her seat. Further, the Bill proposes to remove the
requirement of a member seeking permission in
writing from the Speaker in the case of absence and
substitutes it with the requirement of notifying the
Speaker of such absence in writing.
Security Laws (Amendment) Bill, 2015
Kenya Gazette Supplement No. 162 (Senate Bills No. 20)
The principal object of the Bill is to make minor
amendments to security laws including Public Order
Act, Cap 56 and the National Police Service Act, No. 11A
of 2011 among other Acts.
National Government Constituencies Fund Bill,
2015
Kenya Gazette Supplement No. 168 (National Assembly
Bills No. 59)
The principal purpose of this Bill is to provide for the
establishment and administration of the National
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Government Constituencies Development Fund
and recognise the constituency as a platform for
identification, performance and implementation of
national government functions. The Bill also seeks
to facilitate the performance and implementation
of national government functions in all parts of the
country pursuant to Article 6(3) of the Constitution.
The Bill further seeks to provide a legislative and
policy framework pursuant to Article 21 (2) of the
Constitution for the progressive realisation of the
economic and social rights guaranteed under Article
43 of the Constitution.
International Crimes Repeal Bill, 2015
Kenya Gazette Supplement No. 180 (National Assembly
Bills No. 61)
The principal object of the Bill is to repeal the
International Crimes Act, 2008 in its entirety.
Election Laws (Amendment) (No.3) Bill, 2015
Kenya Gazette Supplement No. 189 (National Assembly
Bills No. 63)
The principal object of this Bill is to amend the
Elections Act, 2011 and the Independent Electoral
and Boundaries Commission Act, 2011, in order
to address the concerns that resulted following
the general election held on 4th March 2013,
which was the first under the new constitutional
dispensation. The elections laid the foundation for
the transformation Kenya’s electoral politics.
B. ACTS OF PARLIAMENT 2015
Business Registration Service Act, No. 15 of 2015.
The objective of this Act is to establish the Business
Registration Service as a state corporation under
the general supervision of the Attorney-General
in order to improve efficiency by ensuring
effective administration of the laws relating to
the incorporation, registration, operation and
management of companies, partnerships and firms.
Special Economic Zones Act, No. 16 of 2015.
The purpose of this Act is to provide for the
establishment of special economic zones; the
promotion and facilitation of global and local
investors, the development and management of
enabling environment for such investments. This
Act is in operation.

19

Companies Act, No. 17 of 2015.
The objects of this Act are to facilitate commerce,
industry and other socio-economic activities. This
is by enabling one or more natural persons to
incorporate as entities with perpetual succession,
with or without limited liability, and to provide
for the regulation of those entities in the public
interest, and in particular, the interests of their
members and creditors. In addition, it also provides
for the appointment and function of auditors. The
Attorney-General vide Legal Notice 233 of 2015
appointed the 6th November, 2015 as the date on
which Parts 1 to 14, Part 23, Part 31, Part 32, Part 38,
Part 40, Part 42 and the First, Second and Sixth Schedules
of the Act shall come into operation.
Insolvency Act, No. 18 of 2015.
The purpose of this Act to amend and consolidate
the law relating to the insolvency of natural persons,
incorporated and unincorporated bodies; to provide
for and to regulate the bankruptcy of natural persons;
to provide alternative procedures to bankruptcy that
will enable the affairs of insolvent natural persons
be managed for the benefit of their creditors; to
provide for the liquidation of incorporated and
unincorporated bodies (including ones that may be
solvent); to provide as an alternative to liquidation
procedures that will enable the affairs of such bodies
as become insolvent to be administered for the
benefit of their creditors.
Prohibition of Anti-Personnel Mines Act, No. 21
of 2015.
This Act provides for the prohibition of the use,
stockpiling, production and transfer of antipersonnel mines and their destruction in accordance
with the Ottawa Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of Anti-Personnel
and on their Destruction. This Act commenced on
26th October, 2015.
Excise Duty Act, No. 23 of 2015.
The main objective of this Act is to consolidate the
provisions on the imposition and collection of excise
duty into a separate law. This is necessitated by the
enactment of the East African Community Customs
Management Act, into which the provisions on
customs duty then in force under the Customs and
Issue 31, October - December 2015
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Excise Act (Cap.472) were incorporated.
Statute Law (Miscellaneous Amendments) Act,
No. 25 of 2015
This is an Act of Parliament that provides minor
amendments to various statutes such as the Criminal
Procedure Code, Judicial Service Act, National
Police Service Act, Environment and Land Court
Act, Universities Act and Prevention of Terrorism
Act. It came into operation upon publication in the
Gazette on 24th December, 2015.
Magistrates’ Courts Act, No. 26 of 2016
The objective of this Act is to enable magistrate
courts to facilitate just, expeditious, proportionate
and accessible judicial services in exercise of the
criminal and civil jurisdiction in this Act or any
other written law.
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Court of Appeal (Organization and
Administration) Act, No. 28 of 2015
The main objective and purpose of this law is
to make provision for the organization and
administrative matters to enable the effective and
efficient functioning of the Court of Appeal.
Public Audit Act, No. 34 of 2015
The principal purpose of this Act is to provide for the
functions and powers of the Office of the AuditorGeneral in accordance with the relevant provisions
of the Constitution.
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111

Public Finance Management (State
Officers and Public Officers Motor Car
Loan Scheme Fund) Regulations, 2015
L.N. 155/2015

The object and purpose of the Fund shall be to
provide a car loan facility to state officers and public
officers of the national government to purchase a
motor car as prescribed in these Regulations and
cater for administrative expenses of the Fund.

Teachers Service Commission (Code
of Conduct and Ethics for Teachers)
Regulations, 2015.

These set of regulations outline the social norms,
rules and responsibilities that should be practiced
by all registered teachers.

126

L.N. 162/2015
137

Kenya Information
and Communications
(Registration of SIM-Cards)
Regulations, 2015.

The object of these Regulations is to provide a
process for the registration of existing and new
subscribers of telecommunication services provided
by telecommunication licensees in Kenya.

L.N. 163/2015
152

Kenya School of Law (Training Programmes) Regulations, 2015
L.N. 175/2015

154

Civil Aviation (Security)
Regulations, 2015
L.N. 190/2015

These Regulations apply to any person who has
applied to be admitted as a student to the Kenya
School of Law or to a person who is already a
student at the Kenya School of Law. Among others,
these Regulations for admission and registration
of students; curriculum and methodology student
conduct and discipline.
The purposes of these Regulations area.
to safeguard and enhance aviation
security against acts of violence or
unlawful interference by providing for the
protection of

b.

186

Companies General Regulations, 2015
L.N. 239/2015

i.

aircraft used for civil aviation,
and persons and property on
board such aircraft;

ii.

airports, and persons
property at airports;

iii.

air navigation installations which
are not part of airports; and

and

to regulate the conduct of persons at
airports and persons onboard aircraft for
the purposes of aviation security.

These Regulations provide for, among other things:
a. allocation of unique identifying numbers
to existing companies;
b.

prescribe a body or bodies that are recognized for the purposes of issuing standards
of accounting practice for the preparation
of financial documents and reports required for the Companies Act.
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Grounds for Judicial Review in Kenya – An
Introductory Comment to the Fair Administrative
Action Act, 2015
Ochiel J Dudley1*

Gazette.4

Abstract

Indeed the Act radically alters the judicial review
landscape in Kenya in conformity with the transformative
Constitution of Kenya, 2010 which permits judicial
review against both private and public bodies.
Definitions

This article contributes to the ongoing debate on the scope
and extent of judicial review under the Constitution of
Kenya, 2010. In this regard, the article draws attention
to the evolving grounds for judicial review under the
Constitution and in the context of the recently passed
Fair Administrative Action Act, 2015. The article gives a
synopsis of the Act and laments the fact that nearly three
months after the passage of the Act, neither litigants nor
the court’s radars seem to have caught wind of the law.
Accordingly, the article urges litigants to make use of
the grounds for judicial review under the Act. More
significantly though, the judiciary is encouraged to let
go of the common law traditions and to interpret judicial
review in the direction signalled by the Constitution of
kenya, 2010 - as a vindication of the Bill of Rights and fair
administrative action.
Background
In a recent article “The Constitution of Kenya 2010 and
Judicial Review: Why the Odumbe Case Would be Decided
Differently Today”2 I observed that the entrenchment of
the power of judicial review as a constitutional principle
should of necessity expand the scope of the remedy beyond
the confines of the public-private power dichotomy. As a
result, I suggested that judicial review orders should now
be applicable against any private person, body or authority
who exercises a judicial or quasi-judicial functions by
which a right or fundamental freedom of a person has
been or is likely to be adversely affected. In conclusion, I
proposed that the Constitution of Kenya, 2010 had rendered
the Odumbe case bad law on the point that private bodies
are not amenable to judicial review. Parliament has since
vindicated some of these views.
In May, Parliament passed the Fair Administrative Action
Act, 2015 to give effect to Article 47 of the Constitution.3
The Act is set out in some four parts. Part One deals
with Preliminary matters while Part Two focuses on Fair
Administrative Action. Parts Three and Four provide for
Judicial Review and Miscellaneous matters, respectively.
As no commencement date is indicated, the Act commenced
on 17th June, 2015 fourteen days after its publication in the
1
*
The writer is an Advocate of the High Court of Kenya and a Legal Researcher in the Laws
of Kenya Department at the National Council for Law Reporting
2
National Council for Law Reporting (Kenya Law), Bench Bulletin, Issue 29, April – June
2015 at pp.18
3
Act No 4 of 2015, assented 25th May, 2015; commencement date 25th June, 2015
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To begin with, the Act defines “administrative action”
to include “powers, functions and duties exercised by
authorities or quasi-judicial tribunals” or “any act, omission
or decision of any person, body or authority that affects the
legal rights or interests of any person to whom such action
relates”.5 The decisive question is therefore whether the
administrative action or decision complained against is
attributable to an authority or quasi-judicial tribunal, on
one hand or to any other person, body or authority but
affects the legal rights or interests of an affected party,
on the other hand. The implication is that the decision
of a public authority or quasi-judicial tribunal is outright
amenable to judicial review while the decision of any other
person or body is amenable to judicial review if it affects
the legal rights or interests of the concerned party.
While the expansion of the scope of judicial review to
private claims is apt, “legal rights or interests” is too wide
a criteria and the phrase must in due course be interpreted
to mean “rights or fundamental freedoms” or in long
form “legal rights or interests, derived from the Bill of
Rights”. Such an interpretation would be consistent with
the language in the rest of the Act and the Constitution.6
The proposed interpretation will also ensure that in the
case of private parties, judicial review is preserved for the
vindication of purely constitutional rights while ordinary
civil disputes continue to be adjudicated by the civil courts.
Otherwise there is an inherent danger that any dispute
between any two parties can be converted into a claim for
judicial review thus opening the floodgates. I am unable to
conceive of any civil case or dispute which is not about a
legal right or interest.
Application
In recognition of the horizontal application of the Bill
of Rights, Section 3 of the Act extends the scope of
fair administrative action and judicial review to the
administrative actions of public and private persons or
bodies. The section expressly states that the Act applies
4
See Article 116(2) of the Constitution
5
Section 2
6
See Article 47(2) “If a right or fundamental freedom of a person has been or is likely to be
adversely affected by administrative action, the person has the right to be given written reasons for the action.”
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to all state and non-state agencies including any person
exercising administrative authority; performing a judicial
or quasi-judicial function under the Constitution or any
written law; or whose action, omission or decision affects
the legal rights or interests of any person to whom the
action, omission or decision in question relates.
Fair Administrative Action
Section 4 re-echoes Article 47 of the Constitution and
reiterates the entitlement of every Kenyan to administrative
action that is expeditious, efficient, lawful, reasonable and
procedurally fair.7 At the same time, every person has to
be given written reasons for any administrative action
taken against him.8 In all cases where a person’s rights
or fundamental freedoms is likely to be affected by an
administrative decision, the administrator must give the
person affected by the decision: prior and adequate notice
of the nature and reasons for the proposed administrative
action; an opportunity to be heard and to make
representations; notice of a right to a review or internal
appeal against the decision where applicable; a statement
of reasons; notice of the right to legal representation and
right to cross-examine; as well as information, materials
and evidence to be relied upon in making the decision
or taking the administrative action. It is noteworthy that
some of these elements are mandatory while some are only
required where applicable.
Subsection 4 further obliges the administrator to accord
affected persons an opportunity: to attend proceedings in
person or in the company of an expert of his choice; a chance
to be heard; an opportunity to cross-examine persons who
give adverse evidence against him; and request for an
adjournment of proceedings where necessary to ensure a
fair hearing.9 The right to appear with an expert is said
not to limit the right to appear or be represented by a legal
representative.10 The courts may soon be called upon to
interpret the meaning of “legal representative”. Does the
phrase mean “advocate”11 or was Parliament deliberate
in allowing, for instance, paralegals, union officials,
floor representatives or work colleagues to appear for or
to represent parties in administrative action. The latter
interpretation seems most accurate, administrative action
may at times arise in situations where representation by
an advocate is expensive or unnecessary. This however,
must not be seen as an invitation for unqualified persons to
perform the work of advocates for gain.
The Act allows administrators the leeway to use their own
procedures of administrative action if these procedures are
written in law and conform to the principles in Article 47
7
8
9
10
11

Section 4(1)
Section 4(2)
Ibid
Section 4(5)
See Section 2 of the Advocates Act, Cap 2
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of the Constitution.12 The implication is that administrative
action may be undertaken in accordance with the procedure
set out in a law. Some of the foreseeable examples include
the procedure for removal from office of various public
officers or the procedures of various tribunals.
Administrative Action Affecting the Public
In recognition of the status of public participation as a
national value and principle of governance under Article
10, the Act codifies public participation as an integral
part of public administrative action. Accordingly, where
any proposed administrative action is likely to materially
and adversely affect a group of persons or the general
public, the administrator must issue a public notice of the
proposed administrative actions and invite public views
on the proposal. The administrator must also consider all
relevant and material facts.13
In case the administrator proceeds and takes the proposed
administrative action in the notice, the Act requires that
administrator to not only give reasons for the decision
or administrative action, but also to issue a public notice
specifying internal mechanism available for appeal
including the format and timelines for the appeal.14
The section however does not oust the powers of any
person to file a complaint with the Commission on
Administrative Justice.15 One may also apply for review
of an administrative action or decision by a court of
competent jurisdiction under the Constitution or any
written law.16 Similarly, there is latitude to institute any
legal proceedings for such remedies as may be available
under any written law.17
Access to Information on Administrative Action
Though the section header to Section 6 is entitled “Request
for reasons for administrative action”, the subject of the
section is really access to information on administrative
action. To this end, the section entitles persons affected by
any administrative action to be supplied with information
necessary to facilitate their application for appeal or
review.18 The information, which must be supplied in
writing within three months, may include reasons for the
administrative action and any relevant documents relating
to the matter.19 Where an administrator does not give an
applicant reasons for an administrative decision, there is a
rebuttable presumption that the action was taken without
good reason.20
However, the Act provides that an administrator may
be permitted to depart from the requirement to furnish
12
13
14
15
16
17
18
19
20

Section 4(6)
Section 5(1)(c)
Ibid subsection (d)
Section 5(2)
Ibid
Ibid
Section 6(1)
Section 6(2)
Section 6(4)
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adequate reasons if such departure is reasonable and
justifiable in the circumstances.21 The administrator must
inform the person of such departure.22 The implication of
this provision is that the section allows a limitation of the
right to information under Article 35 and the right to fair
administrative action under Article 47.
However, this seems to run afoul of Article 24 of the
Constitution as it permits a limitation of rights so long as
such a departure is deemed “reasonable and justifiable” in
the circumstances as long as the person is “informed”.23
Contrary to this, Article 24 of the Constitution requires that
any departure must be reasonable and justifiable in an open
and democratic society based on human dignity, equality
and freedom.24 The departure must also take into account all
relevant factors, including the nature of the right of access
to information and fair administrative action, importance
of the purpose of the departure and the nature and extent
of the departure.25 At the same time, the departure must
take into account the need to ensure that the enjoyment
of rights and fundamental freedoms by any individual
does not prejudice the rights and fundamental freedoms
of others; and also the relation between the departure and
its purpose and whether there are less restrictive means to
achieve the purpose.26
The other inherent problem with this provision is that
it amounts to an uncanalised delegation of legislative
authority; a tyranny of discretion which patently violates
the rule against excessive delegation and offends Article
94(6) of the Constitution. Article 94(6) forbids excessive
delegation of legislative authority and outlines the
mandatory criteria for delegation of legislative authority.
Any delegation of legislative power must expressly
specify the purpose and objectives for which that authority
is conferred, the limits of the authority, the nature and
scope of the law that may be made, and the principles and
standards applicable to the law made under the authority.27
In South Africa, the provision has been identified as
a vanguard to protect the Bill of Rights by requiring
legislative guidance as to when limitation of rights will
be justifiable.28 Indeed, the constitutional obligation on
the legislature to promote, protect and fulfil the rights
entrenched in the Bill of Rights entails that, where a wide
discretion is conferred upon a functionary, guidance should
be provided as to the manner in which those powers are
to be exercised.29 Comparatively in the United States, the
doctrine forbids any delegation unless Congress provides
an intelligible principle to which the person or body
21
22
23
24
25
26
27
28
29

Section 6(4)
Ibid
Section 6(5) ibid
Article 24, Constitution of Kenya, 2010
Ibid
Ibid
Article 94(6) ibid
Dawood v Minister of Home Affairs [2000] (8) BCLR 837 at 54
Rensburg v Minister of Trade and Industry [2000] ZACC 18 at 25
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authorized to exercise the delegated authority is directed
to conform.30
Judicial Review Jurisdiction
The Act ends the monopolistic reign of the High Court as
the only body capable of granting judicial review.31 Indeed,
under section 7(1) of the Act, any person who is aggrieved
by an administrative decision may apply for review of the
decision to a court in accordance with section 8 or a tribunal
in exercise of its jurisdiction conferred in that regard under
any written law. It is noteworthy that the section does not
define “judicial review”. However, it is possible to derive
a meaning of judicial review from the body of the Act –
“review of an administrative action or decision by a court
or tribunal.”32
Grounds for Judicial Review
Subsection (7)(2) outlines the circumstances where a
court or tribunal may review an administrative action
or decision.33 These include where the administrator
- did not have jurisdiction or exceeded their jurisdiction
or acted pursuant to delegated power in violation of a
law prohibiting such delegation. Judicial review is also
permissible where there is bias or reasonable suspicion of
bias as well as in situations where the affected person was
denied a reasonable opportunity to state their case.34
The requirement of a “reasonable opportunity to state ones
case” is an apparent codification of the common law rule
of natural justice audi alteram which literally means hear
the other side, and prohibits the condemnation of a person
unheard.35 The requirement seems to have little to do with
the “right to a fair hearing under Article 50”, which mostly
relates to criminal trials.36
Besides, the grounds for judicial review already stated,
other instances include situations of non-compliance
with mandatory and material procedures and conditions
precedent, procedural unfairness and errors of law.37
Moreover, judicial review is available where an
administrator acts on ulterior motives calculated to
prejudice the rights of the applicant, fails to take all
relevant considerations into account, acts on the basis of
illegal delegation and also in bad faith.38 In addition, an
administrative decision is susceptible to judicial review
where there is no rational connection between that
decision and either the purpose for which it was taken, the
purpose of the empowering provision, information before
the administrator, or reasons given by the administrator.39
30
See J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394 (1928)
31
See section 8 and 9 of the Law Reform Act, Cap 25
32
See Section 7(2) on the grounds for judicial review
33
Ibid
34
Ibid
35
See Pashito Holdings Limited v Ndungu [1997]eKLR; Msagha v Chief Justice [2006] 2
KLR 553; Republic v Chief Justice ex parte Moijo Mataiya Ole Keiwua [2004] eKLR;
36
See Judicial Service Commission v Gladys Boss Shollei [2014] eKLR at 68
37
Section 7(2)9b)-(d)
38
Ibid (e) to (h)
39
Section 7(i)
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Further grounds include abuse of discretion and
unreasonable delay or failure to act in discharge of a duty
imposed under any written law.40 Administrative actions
which are unreasonable, disproportional, in violation of
legitimate expectation, unfair or which result from or in
abuse of power are also liable to judicial review.41

courts to hear and determine applications for redress of a
denial, violation or infringement of, or threat to, a right or
fundamental freedom in the Bill of Rights.46 Article 23 only
lists some of the appropriate reliefs, including an order of
judicial review, that a court may grant in proceedings to
enforce the Bill of Rights.47

However, applicants relying on the grounds or unreasonable
delay or failure to act must prove that the administrator
is under a duty to act in relation to the matter in issue,
that the action is required to be undertaken within a period
specified in law, and that the administrator has not acted
within the prescribed period.42 This means that failure to
act or unreasonable delay as a ground for judicial review
is only applicable against public bodies. The Act requires
the existence of a duty specified in law together with a
prescribed period within which the administrative action
must be undertaken.

The Act requires applicants to exhaust internal mechanisms
for review or appeal and all remedies available under
any other written law before making an application to
court.48 Otherwise the court will direct the applicant
to first exhaust alternative remedies before instituting
judicial review applications.49 Nevertheless, in exceptional
circumstances the court may on application exempt
applicants from the obligation to exhaust any remedy in
the interest of justice.50 Parties aggrieved by orders of the
High Court in judicial review proceedings may appeal to
the Court of Appeal.51 There is silence as to the position
on appeals from subordinate courts to the High Court. It
perhaps expected, that consistent with Article 165(3)(e)
the legislation contemplated under Article 23(2) will also
outline the procedure for appeals from the subordinate
courts to the High Court in judicial review cases.

The necessary implication is that under the Act the position
remains that mandamus only be granted against public
bodies. Mandamus compels the performance of a public
duty which is imposed on a person or body of persons by a
statute and where that person or body of persons has failed
to perform the duty to the detriment of a party who has a
legal right to expect the duty to be performed.43
Period for Determination
Applications

of

Judicial

Review

The law requires that judicial review applications must be
determined within ninety days of filing the application.44
The judiciary must note that the expansion of the scope of
judicial review to include private parties, will of necessity
increase the number of applicants approaching the courts
for judicial review. This, together with the restricted timeline of ninety days will require the courts to be adequately
staffed so as not to get overwhelmed.
Procedure for Judicial Review
In part solution to the problem identified in the previous
paragraph, the Act envisages that subordinate courts
will be empowered to adjudicate some judicial review
applications. Accordingly, section 9(1) provides that
aggrieved parties may without unreasonable delay
approach the High Court or a subordinate court upon
which original jurisdiction has been conferred under (sic)
Article 22(3) of the Constitution.45 There is a drafting error
in this section as the correct reference is to Article 22(2)
which requires Parliament to enact legislation to give
original jurisdiction in appropriate cases to subordinate
40
41
42
43
[1997] eKLR
44

Ibid sub-section (2)(j)
Ibid (k) to (o)
Section 7(3)
See Kenya National Examination Council v Republic ex parte Geoffrey Gathenji Njoroge

45

Article 23(2)

Section 8

Procedural Technicalities and Rules
The Act eschews undue regard to procedural technicalities
in judicial review applications.52 This echoes the language of
Article 159 and is perhaps in recognition that judicial review
is a tool in defense of the Bill of Rights. The Constitution
demands that formalities relating to proceedings to enforce
the Bill of Rights be kept to a minimum, and that the court
shall in appropriate cases entertain proceedings on the
basis of informal documentation.53 Nonetheless, the Chief
Justice has the discretion to make rules regulating the
procedure and practice in matters of judicial review.54
Reliefs in Proceedings for Judicial Review
The Act expands the scope of judicial review reliefs
beyond the traditional three – mandamus, prohibition and
certiorari.55 In this regard, section 11 empowers the court
to grant any order that is “just and equitable” including
the ten reliefs expressly listed in the section. The term just
and equitable must of necessity be interpreted to mean
“appropriate relief” which is the term used in Article
23(3). The same has been interpreted by the court in
Nancy Makokha Baraza v Judicial Service Commission56
as being wide and unrestrictive and also inclusive rather
than exclusive and to allow the court to make appropriate
orders and grant remedies as the situation demands and as
46
47
48
49
50
51
52
53
54
55
56

Ibid Constitution of Kenya, 2010
Ibid
Section 9(2)
Ibid section 9(3)
Ibid section 9(4)
Ibid Section 9(5)
Section 10(1)
Article 22(3)(b)
Section 10(2)
Section 8 Cap 25 ibid
[2012] eKLR
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the need arises.

of judicial review as required by the 2010 Constitution.”60

Some of the reliefs outlined in section 11 of the Act
include: a declaration, injunction, a direction to give
reasons, prohibition, setting aside and remission for
reconsideration, mandamus, temporary interdicts and
other temporary relief, and an award of costs. The Act
elaborates further reliefs in proceedings relating to failure
to act.57 The court may direct the taking of the action,
declare the rights of parties, direct parties to do or refrain
from doing any act, or make orders as to costs or other
monetary compensation.58

The Supreme Court has indeed in the case of CCK v
Royal Media Services Ltd [2014] eKLR61 recognized
that the power of any judicial review is now found in
the constitution. Similarly, in the South Africa case of
Pharmaceutical Manufacturers Association of South
Africa in re ex parte President of the Republic of South
Africa & Others 2000 (2) SA 674 (CC) at 33, a case cited
in part by Odunga J, it was held that:

Judicial Review Under the Constitution v Judicial
Review Under the Common Law?
The provisions of the Act are said to be in addition to and not
in derogation from the general rules of the common law and
the rules of natural justice.59 Coincidentally, in Republic v
Director of Public Prosecution ex parte Chamanlal Vrajlal
Kamani [2015] eKLR Odunga J, has recently urged that:
“the grounds in judicial review applications be developed
and the grounds for granting relief under the Constitution
and the common law be fused, intertwined and developed
so as to meet the changing needs of our society so as to
achieve fairness and secure human dignity... But care
should be taken not to think that the traditional grounds of
judicial review in a purely judicial review application under
the Law Reform Act and Order 53 of the Civil Procedure
Rules have been discarded or its scope has left the airspace
of process review to merit review except in those cases
provided in the Constitution. In other words the categories
of judicial review grounds are not heretically closed as
opposed to their being completely overtaken...”
The judge seems to be saying that the court must while
granting judicial review as a constitutional principle
also concurrently continue granting judicial review on
the traditional grounds of judicial review in (sic) purely
judicial review applications under the Law Reform Act
and Order 53 of the Civil Procedure Rules, 2010.
Both section 12 and Odunga J’s dicta are a recipe for
confusion. Professor James Thuo Gathii has posed the
warning in “The Incomplete Transformation of Judicial
Review” that the Kenyan judiciary must guard against the
development of a two-tracked system of judicial review with cases influenced by the common law, on the one hand,
and cases decided under the 2010 Constitution’s principles
of judicial review on the other – as those two tracks are
likely to undermine the establishment of a vibrant tradition
57
58
59

Section 11(2)
Ibid
Section 12
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“[t]he common law principles that previously provided
the grounds for judicial review of public power have been
subsumed under the Constitution and, insofar as they
might continue to be relevant to judicial review, they gain
their force from the Constitution. In the judicial review of
public power, the two are intertwined and do not constitute
separate concepts”. The court went further to say that
there are not two systems of law, each dealing with the
same subject matter, each having similar requirements,
each operating in its own field with its own highest court.
Rather, there was only one system of law shaped by
the Constitution which is the supreme law, and all law,
including the common law, derives its force from the
Constitution and is subject to constitutional control.”
In the CCK 62 case the Supreme Court cautioned that
unthinking deference to cannons of interpreting rules of
common law, statutes, and foreign cases can subvert the
theory of interpreting the constitution. This caution was
repeated in Judges and Magistrates Vetting Board v Centre
for Human Rights and Democracy [2014] eKLR that “...
the Constitution should be interpreted in a holistic manner;
that the country’s history has to be taken into consideration;
and that a stereotyped recourse to the interpretive
rules of the common law, statutes or foreign cases, can
subvert requisite approaches to the interpretation of the
Constitution”63
At the same time, Kwasi Prempeh in Marbury in Africa:
Judicial Review and the Challenge of Constitutionalism
in Contemporary Africa64 foretells a problem with the
application of the common law as the default rule and
norm for framing and analyzing of even constitutional
questions. He opines that the common law, in its method,
substance, and philosophical underpinnings, carries with
it elements and tendencies that do not accord with the
transformative vision reflected in modern bills of rights.
Much of the problem, he notes, stems from the basic
constitutional and jurisprudential paradigm upon which
English common law is built, namely Austinian positivism
60
Cited in Willy Mutunga (CJ), The 2010 Constitution of Kenya and Its Interpretation:
Reflections from the Supreme Court Decisions, University of Fort Hare Inaugural Distinguished Lecture Series, October 16,
2014
61
See the dicta of Rawall DCJ at para 403 to 404
62
Ibid at 357-358
63
at 206
64
Vol. 80:1 Tulane Law Review 2006 at pp 72
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and Diceyian parliamentary sovereignty, notions which
are incompatible with the transformative ideals.65
Similarly, Davis and Klare in Transformative
Constitutionalism and the Common and Customary
Law66 express an apprehension that transitional nations
cannot progress to social justice with a legal system that
rigs a transformative constitutional superstructure onto a
common law base inherited from the past.67 They therefore
propose a context-sensitive “transformative methodology”
informed by the Bill of Rights and specifically by the
constitutional aspiration to be the legal foundation of a
just, democratic and egalitarian social order.68
And the fears above are well founded. Under the common
law judicial review is exercisable as a prerogative writ issued
to supervise administrative authority.69 Contrastingly,
under the Constitution of Kenya, 2010 judicial review in
Kenya has become “normalized as a basic accoutrement of
the rule of law within a constitutional democracy.”70 The
difference in the theory of judicial review has implications
in its practice. For instance, while the Constitution permits
judicial review of the administrative actions of private
parties, the common law only permits the judicial review
of the administrative acts of public bodies. The Odumbe
Case illustrates the injustice this approach can work where
a private body exercises an administrative power that
affects the rights of an applicant.71
For this reason, and more, section 8 and 9 of the Law
Reform Act, Cap 25 must be immediately repealed.
Pending such repeal, the court must remain cognisant of
judicial review as a constitutional tool for the vindication
of fundamental rights and freedoms, particularly the right
to fair administrative action. Any conflict between the Fair
Administrative Action Act, 2015 and the sections 8 and
9 of Cap 25 must be resolved in favour of the former. It
is the Act envisaged by Article 47(3) and therefore has
a constitutional underpinning and reflects the will of the
people of Kenya more closely. Conversely, sections 8 and
9 of the Law Reform Act, Cap 25 must, if necessary, be
interpreted with the alterations, adaptations, qualifications
and exceptions necessary to bring it into conformity with
this Constitution.72
Regulations and Transitional Provisions
The Act empowers the Cabinet Secretary in consultation
with the Commission on Administrative Justice to make
regulations for the better carrying out of the provisions
of the Act, requiring the approval of the regulations by
65
Ibid at para. 26
66
(2010) 26 SAJHR at 405
67
Ibid at 411
68
Ibid at 412
69
See J.W.F. Allison, A Continental Distinction in the Common Law: A Historical and
Comparative Perspective on English Public Law, Oxford University Press, 2000 at pp. 228
70
See Thomas Poole, Judicial Review at the Margins: Law, Power and Prerogative, LSE
Law, Society and Economy Working Papers 5/2010
71
Supra note 1 ibid
72
See section 7(1) of the Sixth Schedule
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Parliament.
The Section is however an act of excessive delegation in
breach of Article 94(6). The section does not expressly
specify the limits of the delegated legislative authority, the
nature and scope of the law that may be made, and the
principles and standards applicable to the law made under
the authority.73 The attention of legislative drafters must be
drawn to the existence of Article 96(4) as there should be
no excuse for non-compliance with the Article five years
after the promulgation of the Constitution. The judiciary
must also take decisive action against regulations made or
decisions taken on the basis of delegated authority which
does not comply with Article 96(4).
Be that as it may, as to transitional provisions, the Act
applies to all proceedings in court as at the commencement
date, but without prejudice to the validity of anything
previously done.74 However, the practice and procedure
obtaining before the enactment of the law shall be followed
if it is impracticable to apply the proceedings of the Act;
the Chief Justice in case of difficulty or doubt, the Chief
Justice is empowered to issue practice notes or directions
as to the procedure to be adopted.75 The section is similarly
in violation of Article 96(4) for the reasons previously
discussed.
Conclusion
The Act is a step forward in the recognition of the
constitutionalisation of the theory and practice of judicial
review in Kenya. Apart from the law’s unnecessary efforts
to sustain the common law prerogative of judicial review,
the purpose and objects of the Act are in consonance with
the Constitution. The Act effectively settles the debate as
to whether judicial review is efficacious against private
parties and renders decisions like Odumbe bad law. The
scope and grounds of judicial review have both changed
and in recognition of this, the courts must avoid overrelying on old precedents based on the common law to the
detriment of claimants for fair administrative action under
Article 47.
We hope that this introductory comment has
done enough to illustrate the Act as an engaging
and important development in the law and must
therefore be studied by members of the judiciary
and others whose administrative actions are affected
by its provisions and by lawyers who practice in
the field of judicial review. If both the courts and
litigants become reasonably familiar with the Act’s
provisions, the transition from the common law
practice of judicial review should be completely
hassle free.
73
74
75

See Article 94(6) ibid
Section 14(1)
Section 14(2)
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Devolved System of Governance in Kenya:
Opportunitie
and
Challenges
in
The
Implementation of the Devolved Functions Two
Years on
By Sikuta Wanjala (Laws of Kenya Department)

T

Introduction

he Constitution of Kenya, 2010 seeks
to transform the governance and
management of the Kenyan state. As such,
a central tenet of this Constitution is the
implementation of devolved system of governance.1
It is now two years since the operationalization of
county governments following the elections held on
the 4th March, 2013. It is clear that commendable
progress has been realized in the operationalization
of the system of devolved governance.2 To a greater
extent, the key institutional structures and systems in
the county executive and the county assemblies have
been established to enhance service delivery.3The
devolved system of governance has created various
opportunities geared towards the transformational
development of the country; political, social and
economic development.
It has created opportunities for; citizen
participation, access to health care, employment
opportunities, access to services by citizens,
infrastructure development, wider democratic
space, gender mainstreaming/affirmative action,
youth participation in development, distribution of
public resources, educational opportunities, access
to information among others.
However, there are substantive challenges, which if
not addressed will severely compromise the success
of the system of devolved government in Kenya.
These include politicization of the implementation
process as evidenced in the current trend of
impeaching or threatening to impeach Governors,
Speakers and members of the County Executive
Committees, employment based on ethnicity, lack
of technical human resources among others.4
This paper is going to focus on the key opportunities
and challenges emanating from the implementation
of the devolved functions as provided by the
Constitution and other enabling statutes and
policies.
1
Commission for the implementation of the Constitution, ‘Assessment of the
implementation of the system of devolved government: From Steps to Strides’ Report (2014):
www.cickenya.org (accessed on 14th Feb, 2014).
2
Ibid.
3
Ibid.
4
Ibid.
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OPPORTUNITIES AND CHALLENGES
A) Opportunities
1. Employment
Opportunities/Access
Procurement Opportunities

to

Implementation of the devolved functions
has resulted in employment opportunities at
the counties. Devolution of health services
for instance has resulted into an expanded
health sector where counties in their budgets
set aside funds for construction of hospitals
and employment of more health staff and
expansion of existing health facilities; hospitals,
dispensaries and health centres. There are also
other forms of indirect employment through
procurement of goods and services to hospitals.
Locals are given priority in supply of some
goods and services as well as the 30% youth
access to government procurement which
enables the youths within counties to supply
goods and services hence giving more people
opportunity to participate in the improvement
of livelihood and health. 5
Access to procurement opportunities by the
locals is one of the fundamental opportunities
to help the youth, women and persons
with disabilities to engage in meaningful
employment to advance the development of
the counties.
2. Access to Health
Development

Care,

Trade

and

The Constitution under Article 43 provides
that every person has the right to the highest
attainable standard of health, which includes
the right to health care services, including
reproductive health care, reasonable standards
of sanitation, clean and safe water in adequate
quantities and emergency medical treatment.6
This also gives counties opportunity to
strengthen primary health care service
delivery.7 Since the transfer of functions, several
counties have rolled out emergency health care
equipment such as ambulances and expanded
5
Public Procurement and Disposal Act, 200 ;County procurement Regulations.
6
http://vihiga.go.ke/health/ (accessed on 14th Feb, 2015).
7
World Bank, ‘Delivering Primary Health Services in Devolved Health Systems of
Kenya: Challenges and Opportunities’ (2014), Washington D.C, World Bank Group.

Laws of Kenya
hospitals and health centres, purchasing of
drugs and other health facilities to promote
access to quality health care.8 Some counties
are in the process of enacting health care laws
to facilitate provision of health services to the
people.9
The expansion of hospitals, dispensaries and
health centres as well as equipping the hospitals
by counties is geared towards enhanced access
to affordable and quality health services by the
people. There is also opportunity to enhance
public private partnerships in the provision
of accessible and quality health services to the
people.10 The strong partnership with Faith
Based Organizations, and the other Nongovernmental sectors, which complement
public health facilities-counties need to build
on this well established relationship.11 Kenya
has a vibrant private sector which is rapidly
expanding to rural areas through franchised
networks.12 It is important to effectively
leverage such networks for public good,
especially for delivering reproductive maternal,
newborn and child health services.13
Devolution has also created opportunities
for the locals to access improved health care
and opening up business to enhance trade
and investment in real estate to house the
expanded county workforce. Counties have the
opportunity as well to carry out urban planning
and strategic development to improve business
and investment opportunities at the county
level.
3. Public Participation
Public participation is a principle that has been
given prominence in the Constitution of Kenya
2010.14 It is included in the national values and
principles of governance; Article 10(2) provides
that public participation is a national value and
principle of governance as well as patriotism,
national unity, sharing and devolution of
power, the rule of law and democracy.15 The
principle of public participation is echoed
across the Constitution including Article 69(d),
which obligates the state to encourage public
8
http://www.machakosgovernment.com/PoliciesofMachakosGovernment.
aspx?PolicyID=5 (accessed on 15th Feb, 2015).
9
Kitui County Health Facilities Management Committees Bill, 2014. The Bill in its
long tile provides, “An Act of the Kitui County Assembly to provide for; the establishment of the
hospital management Committees to enhance effective management of public hospitals within
the county….”: www.kitui.go.ke (accessed on 15th Feb, 2015).
10
Ibid, n1.
11
Ibid.
12
Ibid.
13
Ibid.
14
Ibid, n7.
15
Constitution of Kenya, 2010, Article 10.
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participation in the management, protection
and conservation of the environment.
The public is expected to be involved in the
legislative and other business of the assemblies
and their committees. Giving power of selfgovernance to the people and enhancing the
participation of the people in the exercise of
the powers of the state and in making decisions
affecting them is one of the objectives of
devolution provided under Article 174(c).
One of the aims of devolution is to create
more intense community involvement in
order to adjust service delivery models to the
communities’ specific needs.16 Article 196
provides that a county assembly shall conduct
its business in an open manner, and hold its
sittings and those of its committees in public.
It is supposed to facilitate public participation
and involvement in the legislative and other
business of the assembly and its committees.
Public participation is indeed embraced as one
of the key devolved functions and the two arms
of county governments are supposed to involve
the public in their key decision making process.
This can happen where there is active local
political system, news outlets and therefore
easy access to information and people are
therefore prepared to blow the whistle where
they see problems with a view that they will be
listened to.17
Several Counties have as such enacted the
County public participation legislation to
enhance the participation of the people in the
development and the key decision making and
legislative process at the county level.18 The
public participation principle is a mandatory
requirement in the county’s legislative process.
In Robert N. Gakuru & Others v. Governor of
Kiambu County & 3 others [2013] eKLR, the High
Court in Nairobi declared Kiambu County
Finance Act, 2013 illegal because of lack of
public participation.19 Odunga J held that the
County Assemblies ought to do whatever is
reasonable to ensure that as many of their
constituents in particular and the Kenyans
in general are aware of the intention to
pass legislation and where the legislation in
question involves such important aspect as
16
KPMG, ‘Devolution of Health Care Services in Kenya: Lessons learnt from other
Countries’ (2013) p13.
17
Ibid, n7.
18
See for example Machakos County Public Participation Act, 2014: “An Act of
the Machakos County Assembly to give effect to Articles 1, 10(2)(a), 118,119,174,232(1)(d) and
paragrapgh 14 of Part 2 of the Fourth Schedule of the Constitution; to establish modalities and
platform for public participation in governance of the county….”
19
http://kenyalaw.org/caselaw/cases/view/92660/ (accessed on 16th Feb, 2015).
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payment of taxes and levies, the duty is even
more onerous.20 Odunga J further stated that
it is the duty of the County Assembly in such
circumstances to exhort its constituents to
participate in the process of the enactment
of such legislation by making use of as many
avenues as possible such as churches, mosques,
temples, public barazas national and vernacular
radio broadcasting stations and other avenues
where the public is known to converge to
disseminate information with respect to the
intended action.21
The court therefore declared the Kiambu
County Finance Act, 2013 to have violated
the Constitution and therefore null and void.
The principle of public participation is one of
the best ways the Constitution has allowed the
citizenry to engage the county government.22
Once one is empowered and knows their
rights, they are able to hold the government
accountable and demand for better service
delivery.
4. Creation of Opportunities to Raise Funds
Devolution in the health sector creates
opportunities to generate additional revenue
usually by levying charges on patients using
facilities.23 As such, devolution is also used to
limit the burden on government’s budget spent
on healthcare. The downside of this is that it
might further constrain access to healthcare for
the poorer groups of the population.24 Article
209(3) and (4) of the Constitution provides that
a county may impose tax such as property rates
and entertainment taxes. Counties have power
as well to impose charges for the services they
provide.25 This is believed to enhance revenue
collection which in turn is used to improve the
economic and social development of counties
hence contributing towards the Gross National
Product (GDP).

20
21
22
23
24
25

6. Legislation by Counties as an Opportunity
Article 185 provides that a county assembly
may make any laws that are necessary for,
or incidental to, the effective performance
of the functions and exercise of the powers
of the county government under the Fourth
Schedule.26 The County assembly may also
receive and approve plans and policies for
the management and exploitation of the
county’s resources as well as development
of its infrastructure and institutions.27 This
therefore empowers the assemblies to come
up with laws that seek to address their specific
problems so as to enhance social, political and
economic development within the county and
contribute positively towards overall national
development.
B) Challenges
Despite the opportunities that have been created
in the implementation of the devolved functions,
there exist substantive challenges which if not
addressed will severely compromise the success
of the system of devolved government in Kenya.
Key in this regard are firstly, congruent policy,
legal and institutional frameworks which are
“clawing back” on the devolution of power,
resources and functions.28This especially with
regard to lack of proper policy and strong legal
framework to have facilitated the transfer of the
health function for instance.

5. Opportunity for Counties to Borrow to
Enhance Development

Prior to the transfer of the health function
to devolved units, health workers through
their representatives and the civil society had
advocated for: the remuneration of health
workers to remain with the national government
until such time as a sound legal framework of
the management of health at the county level
is established; Health Service Commission
be created to deal with the human resource
function of the health sector; and unions
representing health workers be consulted in the
development of policies and laws.29

The implementation of devolved functions
requires enough funds to drive the development
agenda of counties. Much as counties are
funded from the national budget, Article 212
provides for the power of counties to borrow
and facilitate their development agenda.

There was also concern that: whereas certain
health services had been devolved to the county
governments, there was still no clear division
of roles between the national and county
governments.30 In light of the same, it was
unclear whether there were sufficient funds set

Ibid.
Ibid.
Transparency International Kenya. Devolution Handbook (2014).
Ibid, n7.
Ibid.
Constitution of Kenya, 2010, Article 209(3) and (4).
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26
Ibid, Article 185( 2) and (4).
27
Ibid.
28
Ibid, n7.
29
The Institute for Social Accountability, ‘Open Letter on the Current Health Crisis’
(2013): http://www.tisa.or.ke/images/uploads/TISA_Open_Letter_On_The_Current_Health_
Crisis_2013.pdf (accessed on 24th March, 2015).
30
Ibid.
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aside for the delivery of health services and that
without clarity of responsibilities the health
sector was likely to crumble.31 The emphasis laid
on the need for a proper policy framework for
devolution of health services; a proper handover
should have been accompanied by a clear policy
framework on the functions and costs of the
devolving health services; and that there lacked
comprehensive stakeholder engagement in the
devolution of health services.32
It was also noted that in other jurisdictions,
devolution of health services requires a health
policy that establishes a strong and coordinated
management system, a proper distribution
framework of health workers across the
rural and urban areas and standardization of
health codes and systems. In absence of these
mechanisms, there shall be little transformation
in the health sector and access of health services
shall continue to be out of reach for many
Kenyans. The result of this has been several
strikes by the medical doctors and nurses at the
counties.33 The shortage of medical staff has also
hampered the effective operationalization of the
primary health services.
Second, politicization of the implementation
process as evidenced in the current trend
of impeaching or threatening to impeach
Governors, Speakers and members of the
County Executive Committees.34 This disrupts
the functioning of devolved system and
compromises on the integrity and the oversight
role of the county legislative assemblies.
Third, is the challenge in developing policies,
laws and regulations.35 Development of
legislative policy and drafting of County Bill
requires vast knowledge and skill in Policy
formulation and legislative drafting which
counties did not have the technical personnel
to discharge such roles. Legislative drafters in
the country are also few owing to the fact that
Legislative Drafting as a course is not taught
comprehensively at either tertiary or university
level in Kenya. This indeed is still a challenge in
formulation and drafting of policies and laws
at the county level. Most counties are therefore
relying on private consultants to carry out the
process.
31
32
33
2015.
34
35

Fourth, lack of proper functional analysis
Ibid.
Ibid.
Daily Nation online version, ‘Shortage of Medical staff bites’ Tuesday March 24,
Ibid.
Ibid.
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by counties has resulted in failure to
comprehensively establish what each function
entails.36Lack of adequate human resource
capacity and skills in key sectors such as health
services, planning, Engineering, legal and road
construction hence slowing the development
process in such sectors.37Those with skills and
experience don’t want to seek jobs at counties
citing lack of job security and low salaries.38
Fifth, corruption in counties is hampering
the provision of services at the county level.39
Almost every county government has flouted
tendering rules and violated staffing guidelines
by rewarding cronies and relatives. There are
a lot of challenges, but nepotism in hiring of
county staff and violation of public tender rules
are common to all the forty-seven counties.40
The Ethics and Anti-Corruption Commission
should decentralize to ensure its operation
in every county to monitor corruption and
where there are those found to be culpable to be
prosecuted.
Funding gaps resulting in inadequate funds
to finance all functions, the monthly timing
of the release of funds is hampering the
implementation process.41This delayed release
of funds from the national treasury to counties
has led to late payment of salaries prompting
strikes by health workers hence hampering
the efficiency in the delivery of health care by
counties.42 The high cost of public participation
as well as lack of administrative capacity and
the delay in designing guidelines on public
participation to advance or rather execute the
public participation principle.
Failure to follow the law in hiring of staff
by counties; Section 65 (1)(e) of the County
Governments Act provides that there is need to
ensure at least thirty percent of the vacant posts
at entry level are filled by candidates who are
not from the dominant ethnic community in
the county.43 There has been lack of compliance
on this in terms of rigidity to comply with
the constitution and the county government
Act.44This has been fuelled by nepotism in
hiring of staff by counties such that most of
the county employees are hired based on blood
36
Ibid, n7.
37
Ibid.
38
Ibid.
39
http://www.businessdailyafrica.com/Massive-corruption-in-counties-exposed/-/539546/2224876/-/dx6xjh/-/index.html (accessed on 26th March, 2015).
40
Ibid.
41
Ibid.
42
Daily Nation, Online Version, accessed on 24th March, 2014.
43
County Governments Act, Section 65 (1)(e).
44
Ibid, n7.
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relations instead of compliance with the law
in hiring.45The salary discrepancies between
officers at the county especially between those
of the defunct local authorities and the county
government causing uneasy and hampering the
working at the county level.46
Most counties have not established strong
civic education units aimed at having an
informed citizenry that actively participates in
governance affairs of the society on the basis
of enhanced knowledge, understanding and
ownership of the Constitution.47 Counties
are supposed to come up with county laws to
provide requisite institutional framework for
purposes of facilitating and implementing civic
education programmes. This seeks to enhance
the principle of public participation in counties
by the people.48
Taxation by counties much as it fronts an
opportunity for counties to raise funds, its
lack of proper administration has resulted in
conflicts and chaos in some counties.   Article
209(5) prohibits taxation regime that prejudices
national economic policies, economic activities
across county boundaries or the national
mobility of goods, services, capital or labour.
Some counties have adopted taxation measures
giving rise to conflicts in counties affecting
mobility of goods and again affecting Kenya’s
regional obligations especially with regard to
East African Community integration process.49
45
Shocking: Alleged Nepotism in Machakos County Government: https://www.
kenya-today.com/politics/nepotism-machakos-county-gorverment (accessed on 18th March,
2015).
46
Ibid.
47
Ibid, n7.
48
Ibid, n7.
49
Daily Nation, Tueday March 24, 2015, ‘Counties warned against double taxation of
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Some of these taxes are alleged to be too high and
not based on realistic and informed decisions as
was the case with the Kiambu County Finance
Act, 2014 discussed above.
CONCLUSION
The implementation of the system of Devolved
Government is way on course. The required national
and County legislations, regulations, systems and
structures are in place and operational.50 The progress
made so far sets the foundation for the realization of
the objects and principles of devolved government
as provided for in Articles 174 and 175 of the
Constitution respectively. That notwithstanding, it
is also evident from the foregoing presentation that
there is need to expedite the establishment as well as
the review of existing policies, legislations and some
institutions in order to ensure that they facilitate
improved governance and service delivery.51
It is also evident that there would have been
established strong policy and legal frameworks
before transfer of the health function. However,
since it is already transferred, there is need to
build up strong on-going foundations to facilitate
efficient service delivery in the health sector. The
implementation of the devolved government has
created many opportunities that seek to improve
the livelihoods of the people and contribute to the
overall national development goals. To realize this,
there is need to strengthen the legal and institutional
frameworks in place in order to tap a lot from the
opportunities.
goods’.
50
51

Ibid.
Ibid.
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Annual Team Building and Annual
General Meeting of the Pension Scheme
By Erick Odiwuor & Janette Watila (HR Department)

T

he Kenya Law’s annual staff team building
and the annual general meeting of the
pension scheme was held between 18th to
st
21 November, 2015 at the Travellers Beach Hotel,
Mombasa.
The team departed for Mombasa on 18th November,
2014 and on the second day, 19th November, 2015
the team held the annual
general meeting of the
pension scheme where
the representatives from
the scheme administrators
and fund managers made
presentations
on
the
performance of the scheme
as well as the audited
financial
report.
The
trustees of the scheme also
enlightened the members
of the recent trainings they
had attended and what
was expected of them like
nomination and updating
of their beneficiaries.
Members were also given
an opportunity to ask
questions
concerning
their scheme.

HR Department

After the Annual General Meeting, the team was
taken through ice breakers such as Kabado Song,
Jump-in-Jump-out and Austrian Dance which
not only helped capturing the team’s attention
but enhanced their interaction with each other.
Thereafter, the team building consultants took the
team in a number of team building activities.
From the activities which ran up to 20th November,
2015, the team was able to explore and appreciate

HR Department
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the importance of team solidarity, situational in order to achieve the set mandate.
leadership, participation, delegation, trusting each
After having such a wonderful team building cum
other and effective communication within the
annual general meeting of the pension and open staff
organisation.
forum, the Kenya law’s team will even become better
During this year’s annual staff retreat, members of motivated and dedicated towards a better service
staff were given an opportunity to engage each other delivery from the year 2016 onwards!!
on what they felt about the organisation and how
best to improve the performance of the organisation
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Kenya Law Participates in the 13th Edition of
Standard Chartered Nairobi Marathon
By Erick Obiero Odiwor

K

enya Law took part in the
13th edition of Standard
Chartered
Nairobi
th
Marathon that was held on 15 October, 2015.
The Bank, with the support of event organizers,
Athletics Kenya, has built an internationally
renowned marathon that has placed Kenya on the
international map.   The Marathon is the flagship
project for the ‘Seeing is believing’ which is a
community initiative that aims to raise funds for
correcting child blindness in our community. So
far more than one hundred million shillings has
been raised and more than ten thousand children
undergone the said corrective surgery to have their
eyesight restored.

Issue 31, October - December 2015

Apart from the main objective of ‘seeing is
believing’, the event also helps in raising the profile
of Kenya internationally, identifying and providing
opportunity for local athletic talent to excel, help
in raising the country’s international profile and in
boosting tourism as well as creating a community
event for the participants to have fun and enjoy
themselves.
Kudos to the Kenya Law team which took part in
this year’s marathon!!
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Feedback For Caseback Service
By Emma Mwobobia, Ruth Ndiko & Patricia Nasumba, Law Reporting Department

Brenda Bartoo
RM - Eldoret

I am excited at getting rulings and judgment of decisions I made. Looking forward to learning
more.

Thank you so much for the case back report. It is the first i have received. If you have others
I will greatly appreciate to receive them.

Hon. Felix
Kombo
Mukurweini Law
Courts

Justice G W
Ngenye

Thank you Caseback! Your service continues to lay a solid foundation for our
jurisprudence

Thank you for your good services for which am very grateful and am sure i speak
for my colleagues as well.
Have a pleasant day

Justice B N Olao

HR Department
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Hon. Dolphina
Alego

Thank you Team Kenya Law!
Thank you for your feedback and personal feedback to my cases from the High Court .!
Always appreciated!
Kind regards,

Thanks for the feedback. Please also be sending landmark cases

Hon. Muuo
Mutiso
PM – Makindu

Dear Caseback!
Thank you for your good work of promoting jurisprudence. Keep it up!

Thanks caseback for feedback once more
great job
Regards

Hon. Thomas
Obutu
PM - Kisumu

SQAPE

Justice Said
Chitembwe

Thanks,keep it up as we are learning!

Hon. Elizabeth
Juma
SPM
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Supreme Court Cases
Protracted multiple sale transactions do not raise a matter of general public importance

Charles Karathe Kiarie & 2 others v Administrators of the Estate of John Wallace Mathare (Deceased) & 3
others [2015] eKLR
Application 1 of 2014
Supreme Court of Kenya
P. K. Tunoi, S. Wanjala & S. N Ndung’u, SCJJ
October 16, 2015
Reported by Nelson Tunoi & John Ribia
Brief Facts
The 1st and 2nd respondents entered into an
agreement for the purchase of land from the 3rd
respondent. Following the subdivision of the land,
the 3rd respondent transferred a portion of the land
to the 4th respondent (her son) who was to transfer
the portion sold to the 1st and 2nd respondents.
However, the 4th respondent re-sold the property
to the 1st and 2nd applicants, who then had the title
registered in the name of the 3rd applicant (their
registered company). The 3rd applicant further subdivided the land into smaller portions, and sold off
the same to other persons.
Aggrieved by these transactions, the 1st and 2nd
respondents filed a suit at the High Court and
obtained orders of specific performance against the
applicants. The applicant appealed the decision and
the Court of Appeal upheld the decision of the High
Court. Aggrieved by this decision the applicants
made an application before the Court of Appeal,
seeking certification for further appeal, on the
ground that the matter involved issues of general
public importance. The Appellate Court declined to
grant certification, and dismissed the application on
the ground that, the question intended to be raised
in the Supreme Court did not constitute a matter of
general public importance but rather a protracted
multiple sale transaction of one parcel of land to
different parties.
Dissatisfied with the decision of the Court of Appeal,
the applicants approached the Supreme Court for a
review, under Rule 30 (2) of the Supreme Court Rules
and article 163(4) (a) of the Constitution seeking
orders that the court issues a certificate deeming
the issue as a matter of general public importance
and further orders that the Supreme Court reviews
and sets aside the ruling by the Court of Appeal. The
1st and 2nd respondents contend that the intended
appeal did not fall under Article 163 (4) (a), and that

it did not meet the terms of Article 163 (4) (b) of the
Constitution.
Issue:
i.
Whether protracted multiple land sale
transactions raised any matter of general
public importance to warrant a review of a
ruling by the Court of Appeal.
Constitutional Law – appeals - appeals to the Supreme
Court - whether the intended appeal raised any matter
of general public importance to warrant a review of the
Court of Appeal’s Ruling – Constitution of Kenya 2010
articles 163 (4)(a) and (b).
Words and phrases – matter of general public importance
– a matter of general public importance that warranted
the exercise of the appellate jurisdiction was a matter of
law or fact provided only that, its impact and consequences
were substantial, broad-based, transcended the litigationinterests of the parties, and bore upon public interest –
(Hermanus Phillipus Steyn v Giovanni Gnecchi-Ruscone
[2012] eKLR) - Constitution of Kenya 2010 article 163
(4) (b).
Held:
1. The applicants moved to the Supreme Court
under article 163(4)(a) of the Constitution,
which related to appeals to the Supreme
Court as of right, rather than under article
163(4)(b), which related to matters of
general public importance. Parties who had
approached the court under article 163(4)(a)
of the Constitution did not need to obtain
certification from the Court of Appeal so
as to come before the Supreme Court. The
appellants in the instant matter ought to
have moved the Supreme Court under article
163(4)(b) and 163(5) of the Constitution.
2. As much as it was trite law that a court
Issue 31, October - December 2015
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had to be moved by the correct provisions,
the Supreme Court acted in the interest of
justice and could not interpret procedural
provisions as if they were cast in stone. The
court was alive to the principles adhered
to in the interpretation of the Constitution
stipulated under article 259 of the
Constitution. Failure to cite the right article
was not fatal to the applicant’s cause and the
Supreme Court considered the application as
if it had been filed pursuant to article 163(4)
(b) of the Constitution.

land to different parties, the effect of whose
determination did not and was not likely to
go beyond the parties.
5. The appellants did not demonstrate any
inconsistency in the state of the law regarding
the doctrine of indefeasibility of registered
title to land, occasioned by contradictory
decisions by either the High Court or the
Court of Appeal. There was no controversy
in regard to the application of section 23
of the registration of titles act, and though
the phrase ‘Torren system’ may not have
been used, there were numerous decisions
in this country where it had been applied
as demonstrated. It was erroneous to argue
that there was need for the Supreme Court
to settle the law on fraud and indefeasibility
of titles or that ‘fraud’ ought to be defined by
the Supreme Court.

3. A matter of general public importance that
warranted the exercise of the appellate
jurisdiction was a matter of law or
fact provided only that: its impact and
consequences were substantial, broad-based,
transcended the litigation-interests of the
parties, and bore upon public interest. The
categories that constituted public interest
were not closed; the burden fell on the
intending appellant to demonstrate that the
matter in question carried specific elements
of real public interest and concern.
4. The issues canvased both at the High
Court and the Court of Appeal, centered
on breach of a sale agreement. The instant
matter did not constitute a matter of general
public importance but rather a protracted
multiple sale transaction of one parcel of

6. The original claim was based on allegations
of breach of contract; fraudulent transfer
of land and a prayer was made for specific
performance. On appeal, the appellate court
set out the issue for determination whether
the High Court was right in ordering
specific performance. There was no issue
in controversy regarding the principle of
infeasibility of title to land.
Application disallowed with costs to the respondents.

Supreme Court sitting on second appeal is restricted to matters of law only

Chris Munga N Bichage v Richard Nyagaka Tong’i, Independent Electoral and Boundaries Commission
& Robert K Ngeny
Petition 17 of 2014
Supreme Court of Kenya
J B Ojwang & Njoki Ndungu, SCJJ
October 16, 2015
Reported by Njeri Githang’a
Brief facts
The application before the court was for leave
to file a supplementary affidavit annexing the
certificate of election results for Member of the
National Assembly Election, 2013 for Nyaribari
Chache constituency, in a second appeal to the
Supreme Court.
i.

Issues
Whether the Supreme Court could allow the
admission of further affidavits in instances

Issue 31, October - December 2015

ii.
iii.

iv.

where such affidavits introduce important
evidence, in election-petition matters on
second appeal.
Application of Rule 8(1) and (2) of the
Supreme Court Rules in relation to the filing
of additional pleadings.
Whether there was a difference between
the admission of evidence in the exercise
of the Supreme Court’s exclusive original
jurisdiction, and in its appellate jurisdiction
Whether the Supreme Court sitting on
second appeal was restricted to matters of
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law only.
Jurisdiction – appellate jurisdiction of the Supreme
Court- admission of evidence – where the Supreme
Court, sitting on second appeal, was essentially restricted
to matters of law only-whether there was a difference
between the admission of evidence in the exercise of the
Supreme Court’s exclusive original jurisdiction, and in
its appellate jurisdiction-whether in election petitions
other than a Presidential election in respect of which the
Supreme Court has original jurisdiction, evidence can be
introduced at the second level of appeal - Constitution of
Kenya 2010, article 87(1), 163(4)(a), 163(4)(a)- Supreme
Court Rules, rule 8(1) and (2)
Held
1. Form 38 was important in determining
whether an election petition had been filed in
time at the High Court. In the instant matter,
Form 38 was indeed part of the record in the
trial Court proceedings, the applicant was
in no way prejudiced; and an affidavit for
the admission of such a document lacked a
proper basis.
2. The Court had the jurisdiction to determine
the issue of grant of leave. The petition of
appeal was premised on article 163(4) (a) of
the Constitution, and the applicant filed the
application seeking relief in respect of the
main appeal.
3. In election petitions, the Court could exercise
its jurisdiction in two basic situations:
a. Exclusive original jurisdiction in
Presidential election petitions, under
article 163(3)(a) of the Constitution;
and
b. An appeal qualifying as “matter of
right”, under article 163(4)(a) of the
Constitution.
4. While
exercising
exclusive
original
jurisdiction in Presidential elections, the
Court could exercise its discretion on
whether to admit additional evidence,
and it was essential that no prejudice was
occasioned to a party if the evidence was
admitted. However, in relation to admission
of new evidence in election petitions on
second appeal, and as of right, such would be
a matter of first impression in the Supreme
Court.
5. Article 87(1) of the Constitution was a
reflection of the sensitive timelines, on

account of which Parliament had the latitude
to enact legislation providing for timely
resolution of disputes and that causal link,
itself, formed the nexus between article 87(1)
of the Constitution and section 85A of the
Elections Act, which limited the Court of
Appeal’s jurisdiction in election-petition
appeals to matters of law only.
6. In the exercise of its exclusive original
jurisdiction
in
Presidential-election
petitions, the Court sat as a Court of first
instance, and therefore, it could deal with
matters of fact and of law. In appellate
election-petition matters, section 85A of the
Elections Act limited the Court of Appeal to
matters of law only.
7. The implication of Rules 8(1) and 18(1) and
(2) of the Supreme Court Rules, in relation
to the Court’s discretion as regards the
admission of further affidavits or pleadings
was that the Court observed in Wanjohi case
that it could admit a supplementary record.
However, that case was distinguishable from
the instant one because all the parties had
consented to the supplementary record of
appeal being filed.
8. It was essential for the Court to exercise
its discretion judiciously, in regard to the
admission of a supplementary affidavit filed
out of time. A view of the Constitution,
legislation, and case law disclosed that in
election-petition matters:
a. time is of the essence in finalizing
electoral disputes;
b. the High Court acts as a trial Court,
and has the jurisdiction to deal with
matters of fact and evidence;
c. the Court of Appeal, when acting
as an appellate Court in election
petitions, is restricted to matters of
law; and
d. the Supreme Court can act as a second
appellate Court in election-petition
disputes involving Parliamentary and
Gubernatorial seats, where matters
of the Constitution and the law were
involved – where the “interpretation
or application of the Constitution”
was in issue.
9.

The Court, in the exercise of its appellate
jurisdiction under article 163(4)(a) of the
Constitution, was restricted to matters
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of law. Although Rule 8(1) and (2) of the
Supreme Court Rules provided for the
admission of further affidavits, it was still a
relevant question that the Court was dealing
with an election petition on second appeal.
Accordingly, while exercising its discretion,
the Court is to:
a. deal with points of law;
b. consider any matter of prejudice to a
party; and
c. consider the time factor – which
limits the admission of new evidence
at the appellate level.
10. The Raila Odinga case was to be
distinguished, because the Court was in

that case, exercising its exclusive original
jurisdiction, and so it was not limited to
determining matters of law. Likewise, the
Wanjohi case could be distinguished, as the
Supreme Court Rules dealt only with the
filing of “further pleadings and affidavits”,
rather than with a supplementary record of
appeal – and moreover, all the parties had
consented to the filing of the supplementary
record of appeal out of time, unlike in the
case before the court where a new filing was
vigorously contested.
Application for leave to file the supplementary affidavit
dismissed

Supreme Court Rules on Validity of Documents Prepared by an Advocate who does not
hold a valid Practising Certificate
National Bank of Kenya Ltd vs Anaj Warehousing Ltd
Petition No. 36 of 2014
Supreme Court of Kenya
Mutunga, CJ & P; Tunoi, Ibrahim, Ojwang, Wanjala, SCJJ
December 2, 2015
Reported by Kipkemoi Sang

Issues
i.

ii.

iii.

iv.

Whether a document or instrument of
conveyance was null and void for all
purposes, on ground that it was prepared,
attested and executed by an advocate who
did not have a current practising certificate,
within the meaning of Section 34 (1) (a) of
the Advocates Act.
Whether the inconsistencies found in
the provisions of the Advocates Act
required law reform
Whether the ratio decidendi in Wilson Ndolo
Ayah case which invalidated legal documents
prepared by a non-qualified person still stood
and was a pertinent criterion for resolving
the instant matter
Whether the case involved matters of general
public importance

Advocate -validity of conveyancing documents prepared
by and advocate who has no valid practicing certificateWhether a document or instrument of conveyance was null
and void for all purposes, on ground that it was prepared,
attested and executed by an advocate who did not have a
current practising certificate, within the meaning of the
Advocates Act-Advocates Act, Section 34 (1) (a)
Issue 31, October - December 2015

Statutes-Advocates Act-inconsistency of provisions in
the Advocates Act- Whether the inconsistencies found in
the provisions of the Advocates Act required law reformAdvocates Act, sections, 2, 9, 12 and 13
Constitutional Law - matters of general public
importance- Whether a case involving preparation of
legal documents by an advocate who did not hold a valid
practising certificate falls under the perview of matters of
general public importance-Constitution of Kenya, 2010,
article 163 (4) (b)
Advocates Act (Cap 16, Laws of Kenya)
Section 2 Interpretation
“Advocate” means any person whose name is duly
entered upon the Roll of Advocates or upon the Roll of
Advocates having the rank of Senior Counsel and, for
the purposes of Part IX, includes any person mentioned
in section 10;
“Senior Counsel” means an advocate upon whom the
President has conferred the rank of Senior Counsel;
Section 9 - Qualifications for practising as an
advocate
Subject to this Act, no person shall be qualified to act as an
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advocate unless—

(a) he has been admitted as an advocate; and
(b) his name is for the time being on the Roll; and
(c) he has in force a practising certificate;
(d) deleted by Act No. 9 of 2000, s. 57,
and for the purpose of this Act a practising certificate
shall be deemed not to be in force at any time while he
is suspended by virtue of section 27 or by an order under
section 60(4).
Section 10- Certain officers entitled to act as
advocates
Each of the following persons shall, if he holds one of the
qualifications specified in paragraphs (a), (b) and (c) of
section 13(1) at the time of his appointment to his office,
be entitled in connection with the duties of his office to act
as an advocate, and shall not to that extent be deemed to
be an unqualified person, that is to say—

(a) an officer in the office of the Attorney-

General or the office of the Director of Public
Prosecutions;

(b) the Principal Registrar of Titles and any
Registrar of Titles; or

(c) any person holding office in a local authority
established under the Local Government Act,
(Cap. 265)

Section 13- Professional and academic
qualifications
(1) A person shall be duly qualified if—

(a) having passed the relevant examinations of
any recognized university in Kenya he holds,
or has become eligible for the conferment of, a
degree in law of that university; or

(b) having passed the relevant examinations of

such university, university college or other
institution as the Council of Legal Education
may from time to time approve, he holds, or has
become eligible for conferment of, a degree in
law in the grant of that university, university
college or institution which the Council may
in each particular case approve; and thereafter
both—
(i) he has attended as a pupil and
received from an advocate of
such class as may be prescribed,
instruction in the proper business,
practice and employment of
an advocate, and has attended
such course or tuition as may
be prescribed for a period which
in the aggregate including such
instruction, does not exceed
eighteen months; and
(ii)

(d) such other person, being a public officer or an

officer in a public corporation, as the AttorneyGeneral may, by notice in the Gazette, specify:

Provided that the officers referred to in this section shall
not be entitled to charge fees for so acting.
Section 12- Qualification for admission as
advocate
Subject to this Act, no person shall be admitted as an
advocate unless—

(a) he is a citizen of Kenya, Rwanda, Burundi,
Uganda or Tanzania; and

(b) he is duly qualified in accordance with section
13.

43

he has passed such
examinations as the Council
of Legal Education may
prescribe; or

(c) he possesses any other qualifications which are
acceptable to and recognized by the Council of
Legal Education;

(d) he is an Advocate for the time being of the High

Court of Uganda, the High Court of Rwanda,
the High Court of Burundi or the High Court
of Tanzania;

(e) he is for the time being admitted as an advocate

of the superior court of a country within the
Commonwealth and—
(i)

has practised as such in that
country for a period of not less
than five years; and
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(i)

is a member in good standing
of the relevant professional
body in that country:

Provided that the Council may, in addition, require
that a person to whom this paragraph applies undergo
such training, for a period not exceeding three months,
as the Council may prescribe for the
purpose of
adapting to the practice of law in Kenya.
(2) The Council of Legal Education may exempt any
person from any or all of the requirements prescribed
for the purposes of paragraph (i) or paragraph (ii) of
subsection (1) upon such conditions, if any, as the
Council may impose.
Section 34- Unqualified person not to prepare
certain documents or instruments
(1) No unqualified person shall, either directly or
indirectly, take instructions or draw or prepare
any document or instrument—

(a) relating to the conveyancing of property;
or

(b) for, or in relation to, the formation of

any limited liability company, whether
private or public; or

(c) for, or in relation to, an agreement of
partnership or the dissolution thereof; or

(d) for the purpose of filing or opposing a grant
of probate or letters of administration; or

(e) for which a fee is prescribed by any order
made by the Chief Justice under section
44; or

(f) relating to any other legal proceedings;

nor shall any such person accept or
receive, directly or indirectly, any fee,
gain or reward for the taking of any
such instruction or for the drawing or
preparation of any such document or
instrument:

Provided that this subsection shall not apply to—
i.
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any public officer drawing
or preparing documents or
instruments in the course of
his duty; or

(2)

ii.

any person employed by
an advocate and acting
within the scope of that
employment; or

iii.

any person employed merely
to engross any document or
instrument.

Any money received by an unqualified
person in contravention of this section may
be recovered by the person by whom the
same was paid as a civil debt recoverable
summarily.

(3) Any person who contravenes subsection (1)
shall be guilty of an offence.
(4) This section shall not apply to—

(a) a will or other testamentary instrument;
or

(b) a transfer of stock or shares containing

no trust or limitation thereof.”
Held
1. The decision by the Appellate Court in
Wilson Ndolo Ayah case was based on certain
fundamental assumptions that; the phrase “an
unqualified person” was synonymous with
“an advocate without a current practising
certificate”.   On the face of section 34(1) of
the Advocates Act, the assumption was not
without merit, especially taking into account
the provisions of section 2 of that Act, which
defined “an unqualified person” as “a person
not qualified under section 9 of the Act as an
advocate”. Section 9 of the Advocates Act
in turn provided that; no person should be
qualified to act as an advocate unless
i. he had been admitted as an
advocate;
ii. his name was for the time being
on the Roll; and
iii. he had in force a practicing
certificate.
2. To convey their full import, the provisions
ought to be read together with others in the
same statute. Section 2 of the Act also defined
an “advocate”, as “any person whose name was
duly entered upon the Roll of Advocates, or
upon the Roll of Advocates having the rank
of “Senior Counsel” and included any person
mentioned in section 10. Section 10 made no
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mention of a practising certificate.  Sections
12 and 13 of the Advocates Act on the other
hand, were devoted to the qualifications for
being admitted as an advocate and were both
academic and professional.
3. While section 34 (1) of the Advocates
Act forbade an unqualified person from
indirectly or directly taking instructions,
or drawing any document relating to the
conveyancing of property, it exempted
from that prohibition, any person who was
employed by an advocate and who was
acting within the scope of that employment.
Such a state of uncertainty flowed from
either, the intelligence of draftsmanship; or equivocation in the expression of
parliamentary intent.
4. The Appellate Court’s second assumption
in Wilson Ndolo Ayah case was that section
34(1) of the Advocates Act had the effect of
rendering all instruments of conveyance
prepared by advocates without current
practising certificates, null and void for all
purposes. It was at the moment clear that
such an assumption was not based on any
express or implied meaning of section 34, or
other provisions of the Advocates Act. In the
reasoning of the Appellate Court, the ground
for invalidating such documents rested in
public policy: citizens should obey the broad
intent of the law of the land; and Courts
should enforce the law of the land, and
deter acts of illegality. Within context, and
by the terms of the constitutional law, the
Courts were under obligation to resolve live
disputes on questions that were governed by
quite specific propositions of law.
5. The main objective of section 34, prohibited
unqualified persons from preparing certain
documents. It was directed at “unqualified
persons”.
It prescribed clear sanctions
against those who transgress the prohibition.
The sanctions prescribed were both civil and
criminal in nature. But the law was silent
as to the effect of documents prepared by
advocates not holding current practising
certificates. The illegality was the assumption
of the task of preparing the conveyancing
documents, by the advocate, and not the
seeking and receiving of services from that
advocate.   Likewise, a financial institution
that called upon any advocate from among
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its established panel to execute a conveyance,
commited no offence if it turned out that the
advocate did not possess a current practising
certificate at the time he or she prepared
the conveyance documents. The spectre of
illegality lies squarely upon the advocate, and
ought not to be apportioned to the client.
6. Section 34 of the Advocates Act, did not
invalidate all documents prepared by an
advocate who lacked a current practising
certificate. Equally, section 19 of the Stamp
Duty Act did not, provide a basis for
invalidating the instruments in question,
it only sought to render inadmissible for
purposes of evidence, all documents which
were unstamped. The question before the
Court was not the admissibility in evidence,
of unstamped documents, but rather the
validity of instruments (which indeed were
stamped) prepared by an advocate who
lacked a current practising certificate.
7. Even as stare decisis assured orderly and
systematic approaches to dispute resolution,
the common law retained its inherent
flexibility, which empowered the Court, as the
custodian of justice under the Constitution,
to proceed on a case-by-case basis, invoking
and applying equitable principles in relation
to every dispute coming up. Precedent (such
as that in Wilson Ndolo Ayah case), was to be
perceived, in general, as the “announced rule”;
but in the quest for justice in the context of a
particular case such as the instant case, there
was a basis for departing therefrom.
8. Because the Courts normally use announced
rules as their starting points, as a practical
matter the deciding court was likely to have a
limited number of salient choices in dealing
with a precedent. It could accept and apply
the announced rule; it could determine that,
on close inspection the announced rule was
not relevant; or it could use a minimalist or
result-centred technique to reformulate or
radically reconstruct the announced rule,
and then apply or distinguish the rule it so
established.
9. In Wilson Ndolo Ayah case, monies belonging
to the appellant were held by the Respondent,
and it was held to be irrecoverable, just on
the policy ground that the Courts ought
to be seen to deter illegality. The illegality
stemmed from the fact that the conveyance
was prepared by an advocate who at the
Issue 31, October - December 2015
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material time, did not hold a current
practising certificate. However, parliament
did not intend that section 34 of the
Advocates Act perpetrates an injustice. The
injustice, indeed, multiplied, and subsumed
the plane of public interest, in view of the
fact that the monies in question were drawn
from a public financial institution. Therefore,
the case involved matters of general public
importance, within the meaning of Article
163 (4) (b) of the Constitution since the Court
of Appeal had certified it as such.
10. In the instant case, the monies lent were
in conformity with the provisions of the
law, save that the relevant conveyancing
instruments were drawn by an advocate
who at the time did not hold a practising
certificate, if they were not recoverable, it
would be to sanction unjust enrichment for
unscrupulous borrowers, while depriving
innocent lenders creating a wide scope for
fraudulent borrowing. Such a position in
law did not represent an “announced rule”
– precedent that should guide the disposal
of the instant matter. Just as the law frowns
upon unscrupulous lenders, especially those
whose actions would fetter the borrower’s
equity of redemption, so also should it
frown upon unscrupulous borrowers, whose
actions would extinguish the lender’s right to
realize his or her security. There was to be,
in law, a substantial parity of rights-claims,
as between the lender and the borrower
11. The Appellate Court made the assumption
that, since the Law Society of Kenya did
publish annually a list of names of dulylicensed advocates, the public would know
if a particular advocate had not taken out
a practising certificate. The assumption
represented not by far reality for the typical
client seeking a particular service, and finds
a well-known advocate conducting his work
from decent chambers. Judicial notice ought
to be taken that even the judges in court,
could hardly keep up with the records of
advocates who had duly renewed their
practice certificates.  It was the Law Society
of Kenya which was best placed to know
which advocate had or had not taken out a
practising certificate
12. One of the bases of the Appellate Court’s
decision was founded upon a hypothesis
which should not be the criterion for
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resolving the question as to the rights of the
parties: that since the Advocates Act provided
for the recovery of fees by a client whose
advocate had not taken out a practising
certificate, there would be no harm if the
charge documents were annulled. For even if
the appellant were to recover any fees paid, it
stood to be damnified by the non-repayment
of the loan itself.
13. The Court’s obligation coincided with the
constitutional guarantee of access to justice
as was in article 48 of the Constitution, and
in that regard, required the fulfilment of
the contractual intention of the parties. It
was clear that the parties had intended to
enter into a binding agreement, pursuant to
which money was lent and borrowed, on the
security of a charge instrument. It could not
be right in law, to defeat that clear intention,
merely on the technical consideration that
the advocate who drew the formal document
lacked a current practising certificate.   The
guiding principle was to be found in article
159(2)(d) of the Constitution which  affirmed
that justice should be administered without
undue regard to procedural technicalities.
14. To invalidate an otherwise binding
contractual obligation on the basis of a
precedent, or rule of common law even
if such course of action would subvert
fundamental rights and freedoms of
individuals would run contrary to the values
of the Constitution as enshrined in article 40
as regards the protection against arbitrary
legislative deprivation of a person’s property
of whatever description, article 20 (3) (a) and
(b) as regards interpretation that favoured
the development and enforcement of
fundamental rights and freedoms and article
10 on values and principles of governance.
The proper direction in law, that, no
instrument or document of conveyance
becomes invalid under section 34(1)(a) of the
Advocates Act, only by dint of it having been
prepared by an advocate who at the time was
not holding a current practising certificate.  
The contrary effect was that documents
prepared by other categories of unqualified
persons, such as non-advocates, or advocates
whose names had been struck off the roll of
advocates, should be void for all purposes.
15. While securing the rights of the client
whose agreement had been formalised by
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an advocate not holding a current practising
certificate, such advocate’s obligations under
the law remained unaffected. Such advocate
remained liable in any applicable criminal or
civil proceedings, as well as any disciplinary
proceedings to which he or she could be
subject.
16. The instant case involved matters of general
public importance, within the meaning
of article 163 (4) (b) of the Constitution
since the Court of Appeal had certified it
as such. There were inconsistencies in the
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Advocates Act and as such, the Judgment
of the Court commended was attentioned to  parliament, the Law Society and the
Attorney General for appropriate legislative
action to address the inconsistencies in the
Act
Petition allowed.
The Judgment of the Court of Appeal dated 27th February,
2014 set aside.
Costs of the instant appeal to be borne by the respondent
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The Court of Appeal Cases
Jurisdiction of the High Court in enforcing UN Security Council Resolutions
Mukazitoni Josephine v Attorney General
Criminal Appeal No. 128 of 2009
Court of Appeal at Nairobi
M K Koome, W Mwera, F Sichale, J Otieno-Odek, S Ole Kantai, JJA
September 25, 2015
Reported by Teddy Musiga & Daniel Hadoto

Brief Facts:
The appellant was the wife to a fugitive (Mr. Felicen
Kabuga) who was on the run from the international
justice system. They jointly owned the property
forming the subject of the suit. The UN Security
Council consequently issued resolutions Nos. 955
of 1994; 978 of 1995; 1165 of 1998; 1503 of 2003
and 1534 of 2004 calling upon United Nations
member states (Kenya was amongst others named)
to cooperate with the United Nations International
Criminal Tribunal for Rwanda (hereinafter “ICTR”)
by tracing and freezing the assets of the fugitive who
was allegedly on the run.
The Respondent (Attorney General of Kenya),
acting upon the UN Resolutions approached
the High Court with an ex –parte application for
the preservation of the subject property and for
directions that the rental income from the said
subject property be deposited with the Registrar
of the High Court. Ex – parte orders were granted
and were still in force as at the prosecution of the
instant appeal. By the time of the instant judgment,
the Respondent’s application had never been heard
inter parties because a preliminary objection had
been raised challenging the jurisdiction of the court
and competence of the application was raised and a
ruling delivered which gave rise to the subject of the
instant appeal.
The Respondent sought the freezing orders on the
contention that the income from the said property
were being used to finance a fugitive who was on
the run from the international justice system under
which Kenya was obliged to offer cooperation under
the International law. The appellant on the other
hand, contended that her property right over the
suit premises was impinged upon.
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Issues
i.

Whether the High Court has jurisdictional
competence to enforce UN Security Council
Resolutions seeking United Nations member
states to cooperate with the International
Criminal Tribunal for Rwanda (ICTR) by
tracing and freezing assets of certain named
persons.

ii.

Whether the nature of ownership of property
affects the jurisdiction of the High court over
it.

iii.

Whether the right to property under section
75 of the former Constitution (now article
40) of a joint owner to a property can be
violated as a result of a freezing order against
the other joint owner to the said property.

iv.

Whether the UN Security Council
Resolutions are applicable and enforceable
in Kenya and whether they have the force of
law.

v.

Whether the UN Security Council
Resolutions were principles of Customary
International Law and whether they were
applicable and enforceable in Kenya

Jurisdiction - jurisdiction of the High Court- jurisdiction
of the High Court over property situate in Kenya- whether
the nature of ownership of property affects the jurisdiction
of the High Court over it - whether the High Court had
jurisdiction to grant freezing orders against a property
that is jointly owned where only one of the joint owners is
liable to the freezing orders - whether the right to property
under section 75 of the former Constitution (now article
40) of a joint owner to a property can be violated as a
result of a freezing order against the other joint owner to
the said property
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Criminal Practice and Procedure – constitutional
matters arising out of criminal proceedings - what is the
procedure for raising constitutional matters that arise in
the course of criminal proceedings? – Court of Appeal
Rules, Rule 59(1)
Public International Law - United Nations Security
council resolutions - Binding Nature of United Nationals
Security Council Resolutions on Kenya - whether the
UN Security Council Resolutions are applicable and
enforceable in Kenya and whether they have the force
of law - whether UN Security Council Resolutions were
principles of Customary International Law and whether
they were applicable and enforceable in Kenya
International Law - – Customary International Law applicability of customary international law in Kenya whether UN Security Council Resolutions were principles
of Customary International Law and whether they were
applicable and enforceable in Kenya
Conveyancing - ownership of land-joint tenancy- nature
of joint tenancy-proprietary interest of a joint owner of
property – severability of interest of a joint owner
Held
1. A Court’s jurisdiction flowed from either the
Constitution or legislation or both. Thus, a
Court of law could only exercise jurisdiction as
conferred by the Constitution or other written
law. It could not arrogate to itself jurisdiction
exceeding that which was conferred upon it by
law.
2.

The jurisdiction of the High Court covered the
entire geographical territory of the Republic
of Kenya; its jurisdiction was over all persons
resident and things situated, or found within
the geographical boundaries of Kenya. Section
60 of the Repealed Constitution stated that the
jurisdiction of the High Court was original and
unlimited; the original and unlimited jurisdiction
was exercisable over all actors, persons and
things corporeal or incorporeal found in Kenya.
The house was situated and found within the
geographical boundaries of Kenya; it followed
that the High Court had jurisdiction over it and
in respect thereof. If the High Court of Kenya
did not have jurisdiction over a property located
in Kenya, which court would have had the
jurisdiction? No court outside Kenya, including
the International Criminal Tribunal for Rwanda
(ICTR), had jurisdictional competence on
property situated in Kenya.
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3. The jurisdiction of the High Court over property
situated in Kenya was neither dependent on the
type nor mode of ownership of the property i.e.,
jurisdiction was not dependent on whether the
title to property was joint or common, in trust,
leasehold or freehold ; or whether it was held as
a present or future interest; jurisdiction was not
dependent on whether the registered owner was
physically present in Kenya; the High Court’s
jurisdiction over real property was dependent
on the fact that the property was located within
the geographical boundaries of the Republic of
Kenya.
4. The joint ownership of the house was immaterial
in determining the jurisdiction of the High
Court. There was nothing in law which would
have prevented the High Court from having
jurisdiction since its jurisdiction was both
original and unlimited.
5. There was a mix-up of the question of jurisdiction
and the issue of violation of constitutional
protection of private property rights. Jurisdiction
had to first exist before violation of any rights
could be determined. Whereas jurisdiction was
a question of law, whether or not violation of
private property rights had taken place was a
question of fact to be determined and thereafter
relevant laws applied. In the instant case, the
facts that could prove if violation had taken
place had not been determined as the appeal had
arisen only from an interlocutory ruling on a
preliminary objection.
6. The facts relevant for the determination of
whether or not a violation of the appellant’s
private property rights had taken place had not
been established by a trial court. The proper
forum to consider and evaluate the contestable
facts and arguments on the alleged constitutional
violation was the first trial court/ High Court.
Whether the respondent had tendered sufficient
evidence to entitle it to the orders sought in their
application before the Court was a question of
fact.
7. The title document to the property had two
names and that was concurrent ownership.
When a property was registered in more than
one name, in the absence of a contrary entry in
the register, the property was deemed to be held
in joint tenancy and not tenancy-in-common
or tenancy in entirety. A tenancy in common
or tenancy in entirety meant that the interest
of each registered owner was determinable and
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severable; in a joint tenancy, the interest of each
owner was indeterminable, each owns all and
nothing.
8. A joint tenancy could not be severed unless
one of the four unities of title, time, possession
or interest was broken. A joint tenant had the
right to the entire property or none – since the
other joint tenant also had a right to the entire
property. That was expressed in latin as totem
tenet et nihit tenet, a joint tenant held everything
and nothing.
9. The starting point where there was sole legal
ownership (a sole name case) was sole beneficial
ownership. The starting point where there was
joint legal ownership (a joint name case) was joint
beneficial ownership. The onus was upon the
person who sought to show that the beneficial
ownership differed from legal ownership. The
onus of rebutting the presumption was heavier
in joint name cases. The amount of interest (s)
had to be declared on evidence.
10. The Proprietary interest of Mr. Felicen Kabuga
extended to the whole property. The appellant
had not demonstrated in law that she had an
exclusive interest and that Mr. Felicen Kabuga,
who was a registered joint owner, had no interest
in the property.
11. The burden of proof to sever and exclude Mr.
Felicien Kabuga from the joint property rested
with the appellant and that burden could not
be discharged by way of preliminary objection
- it required cogent evidence. In the absence of
evidence, the legal presumption remained that a
property registered in joint names was indivisible
and not severable. The appellant’s proprietary
interest over the suit property was indivisible
and severable from the proprietary interest of
Mr. Felicien Kabuga. The law on joint tenancy
was clear that a co-owner could not exclude the
other. The appellant’s interest being concurrent,
indivisible and severable from Mr. Kabuga’s, the
jurisdiction of the High Court extended to the
entire subject property.
12. Where a constitutional point was raised in the
course of criminal proceedings, the procedure for
raising the same was an originating motion; the
respondent could not be the sovereign republic
but the Attorney-General and the affidavit
accompanying the same had to be deposed by
the applicant. Thus, the Originating Notice of
Motion was competent. However, and since
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there had been no criminal proceedings pending
in Kenya that would justify the respondent to use
the format of Originating Notice of Motion, it
was trite that where there was no specific format
stipulated by law, an applicant was entitled to
move the court by way of Motion.
Under rule 59 (1) of the Court of Appeal Rules in
criminal matters, a Notice of Appeal instituted the
appeal. The instant case was lodged as a criminal case
at the High Court and the appellant filed its Notice of
Appeal on 8th July 2009 which was within the time.
The appeal before it was proper and competent.
13. The binding nature of United Nations Security
Council Resolutions in Kenya was pegged to
the relationship between international law and
domestic law. In public international law, there
were two theories that accentuate the correlation
between international law and national law.
These are the monist and dualist theories.
In the monist theory, international law is
automatically part of national law. In the dualist
theory, international law is not part of national
law unless it has been specifically adopted and
domesticated.
14. Prior to the promulgation of the 2010
Constitution, Kenya was a dualist state.
Subsequent to the promulgation of the 2010
Constitution, Kenya became a monist state as
article 2 (5) of the Constitution stipulated that
the general rules of international law formed
part of the law of Kenya. Article 2 (6) thereof
stipulated that any treaty or convention ratified
by Kenya formed part of the law of Kenya. The
issue of applicability of the UN Security Council
Resolutions in Kenya had to be determined
as per the law in existence prior to the 2010
Constitution.
15. It was important to distinguish between
Resolutions of the UN General Assembly (GA)
and Resolutions of the UN Security Council
(SC). Resolutions of the UN General Assembly
had no binding effect in the operational realm
of international peace and security. The binding
scope of GA decisions covered the entire internal
UN sphere. In international law, Resolutions of
the Security Council adopted under Chapter VII
of the UN Charter were recognized as binding
and Security Council decisions taken under
Chapter VII of the UN Charter superseded all
other treaty commitments.
16. Jurists had observed that there existed an
almost irrebutable presumption of legality of
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Security Council Resolutions. The UN Security
Council Resolution the subject of the instant
appeal directed UN member states to cooperate
with the ICTR. Article 25 of the UN Charter
obliged all members ‘to accept and carry out the
decisions of the Security Council in accordance
with the Charter. The interpretation of the
Security Council decisions taken under Chapter
VII as non-binding declarations would render
article 25 UN Charter (which obligated the UN
members to accept and carry out decisions of
the Security Council) superfluous, since that
[binding] effect was secured by articles 48 and
49 of the Charter.
17. The jurisdiction exercised by the High Court of
Kenya with respect to the UN Security Council
resolutions was not that of the ICTR or Security
Council but the jurisdiction of the High Court
of Kenya exercisable over all persons and things
resident, located or found in the territory of the
Republic of Kenya; that jurisdiction was neither
premised on Resolutions of the Security Council
nor decisions of the ICTR or any other foreign
entity.
UN Security Council Resolutions Nos. 955 of
1994; 978 of 1995; 1165 of 1998; 1503 of 2003
and 1534 of 2004 calling on all UN member states
to cooperate with the ICTR was binding on Kenya
at the international plane. The Security Council
Resolutions were made pursuant to Chapter VII of
the UN Charter and Resolutions adopted in terms
of Chapter VII were binding on member states. The
Security Council Resolutions required states to
cooperate, it did not prescribe the precise method
or means a state had to apply in cooperation. A state
had broad discretion to decide the steps it would
take and in what manner it would cooperate to
implement the Resolutions.
18. Guided by the pre-12th August 1897 English
decisions, it was debatable whether international
customary law or general principles of public
international law were part of the substance of
common law of England to be taken as a source
of law in Kenya under the reception clause in
Section 3 of the Judicature Act. State practice
revealed that international customary rules
were to be considered part of the law of the land
and enforced as such with the qualification that
they were incorporated only so far as was not
inconsistent with Acts of Parliament or prior
judicial decisions of final authority.
19. The UN Charter came into force in 1945 and
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was not a statute of general application under
Section 3 of the Judicature Act. The cutoff date
for statutes of general application was 12th
August 1897. In addition, the UN Charter was
not a statute enacted in England.
20. Article 27 of the 1969 Vienna Convention on
the Law of Treaties provided that a party could
not invoke the provisions of its internal law as
justification for its failure to perform a treaty.
21. The UN Security Council Resolutions were
binding on Kenya as a member of the United
Nations. At the domestic level, Kenyan courts had
held that resort to international customary law
and international instruments ratified by Kenya
was proper in order to fill a gap or uncertainty
in law in the absence of implementing domestic
legislation. A court in Kenya ought not to restrict
the right of the Sovereign Republic of Kenya to
respect and observe her international obligations
unless there were compelling reasons – a court
of law ought not to encourage the country to
violate her international obligations.
22. The Security Council Resolutions in issue
were not treaties that required domestication
to be applicable and enforceable in Kenya.
The binding character of Security Council
Resolutions on Kenya stemmed from the
obligatory nature of Resolutions made under
Chapter VII of the UN Charter and from the
general principles of international law. Kenyan
courts could make reference to Security Council
Resolutions where it was necessary to do so to
determine rights and obligations under Kenyan
law or where necessary to draw the court into
the field of international law; the Kenyan courts
could properly take into account the spirit and
substance of the Resolutions when considering
a matter with an international dimension in
which the Resolutions were relevant.
23. The United Nations Organization or the
Security Council were not corporate organs
formally empowered to enact binding laws
directly to international legal subjects. Under
the former constitution and even the current
one, the Security Council was not recognized
as a legislative organ that could make laws for
Kenya. The UN Security Council Resolutions
the subject of the instant appeal recognized the
primacy of municipal law. A constant theme in
all the Resolutions was that UN member states
were to cooperate “in accordance with their
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national law and take measures necessary under
their domestic law to implement the Resolutions.
24. The court was convinced that the Security
Council Resolutions were binding, applicable
and could be implemented in Kenya to the
extent that Kenya’s Constitution and domestic
law permit. The supremacy clauses in both
the former and current Kenyan constitutions
reaffirmed the primacy of the Constitution and
no other legal instrument or source of law can
override the written Constitution.
25. Customary International Law was established
through state practice. The acts of the Security
Council were relevant evidence to the formation
of customary international law and the
resolutions could reflect customary international
law. Whereas Security Council Resolutions
helped in creation of customary international
law, the said Resolutions were not evidence of
the content of customary international law.
26. In Kenya’s legal system, existence of customary
law had to be proved as a fact. If Security
Council Resolutions were part of customary
international law, that had to be established as a
fact by way of evidence.
27. There was no consensus from state practice,
the emerging international jurisprudence and
writing by publicists that Security Council
Resolutions were part of customary international
law.
28. Whereas the United Nations Security Council
Resolutions Nos. 955 of 1994; 978 of 1995; 1165 of
1998; 1503 of 2003 and 1534 of 2004 are binding
on Kenya at the international plane and any
violation thereof can invoke state responsibility,
the Resolutions were not self-executing within
Kenya’s domestic legal system. As the Resolutions
created a binding legal obligation for Kenya had
to be accorded respectful consideration within
Kenya’s domestic system; they did not have to be
accorded the status of being a source of law to be
applied by the Kenyan courts in the absence of
implementing legislation.
29. The said Security Council Resolutions were
not a source of law in Kenya and were only
applicable to the extent that Kenyan courts
could make reference to them to determine
rights and obligations under Kenyan law or
where necessary to draw the court into the field
of international law or to fill a gap or ambiguity
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where domestic law was ambiguous, uncertain
or totally lacking. Kenyan courts when making
reference to Security Council Resolutions
could not review or interpret the jurisdictional
competence of the Security Council of ICTR.
30. Kenyan courts could only refer, consider and
apply the Resolutions to the extent that they
were not inconsistent with the Constitution
or any other written law. Within that context,
deference to a foreign court or international
organ by Kenyan courts was not acting on behalf
of the foreign court but simply a respectful
consideration of decisions or resolutions of
these extra-territorial institutions.
31. The suit between the parties had commenced
prior to the effective date of the 2010 Constitution.
The transition clause in Section 6 of the Sixth
Schedule to the 2010 Constitution provided that
all rights and obligations, howsoever arising, of
the Government or the Republic and subsisting
immediately before the effective date could
continue to be rights and obligations of the
Government or Republic after the effective date.
The Security Council Resolutions, the subject
of the instant appeal were obligations of the
Republic as at the effective date.
32.

Section 7 of the Sixth Schedule to the
Constitution stipulates that all laws in force
immediately before the effective date continued
in force and could be construed with alterations,
adaptations, qualifications and exceptions
necessary to bring it into conformity with the
Constitution. Ensuing from those provisions,
the proceedings before the High Court were
initiated in 2008 prior to the effective date.
Article 2 (5) and (6) of the 2010 Constitution
made international law part of Kenyan law.
Consequently, the proceedings pending before
the High Court between the parties hereto were
to be concluded taking into account Sections 6
and 7 of the Sixth Schedule and Article 2 (5) and
(6) of the 2010 Constitution.

Orders made on 30th June 2009 consolidating all
applications pending before the High Court was affirmed.
All those applications were to be heard inter parties.
Appeal dismissed.
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Scope of casual employees under the Employment Act, 2007
Rashid Odhiambo Allogoh & 245 Others v Haco industries limited
Civil appeal No. 10 Of 2008
Court of Appeal at Nairobi
G.B.M. Kariuki, P. M. Mwilu, S. Ole Kantai
25 September 2015
Reported by Teddy Musiga & Daniel Hadoto

that would enable them to join trade unions

Brief Facts
The appellants had worked for the respondent for
periods of time ranging from 2 to 17 years without
being issued with letters of appointment and/or
being paid decent wages by the respondent. They,
(in their suit before the high court) argued that the
respondent had denied them the right to earn a
decent wage and to enjoy other minimum terms and
conditions thus held them in slavery and servitude.
Furthermore that denial of letters of appointment
hindered the appellants from joining a trade union
or forming one of their own hence a violation of their
fundamental right of association. These allegations
were denied by the respondent.
The trial judge ruled against them and dismissed
their suit, hence the instant appeal.
The appellants sought to enforce fundamental
rights and freedoms under section 84(1) and (6) of
the retired Constitution and in particular alleged
the breach by the respondent of sections 73 (right
not to be held in slavery or servitude),74 (right
not to be subjected to inhuman treatment) and 80
(right to associate). The appellants further sought
declarations that the respondent had breached
provisions of the Employment Act Cap.226 of the
Laws of Kenya and the Regulation of Wages and
Conditions of Employment Act. Cap. 229
Issues
I.

What is the difference in the definition of
who a casual employee is in the Employment
Act, Cap 226 (repealed) and the Employment
Act, 2007?

II.

Whether the appellants were subjected to
inhuman treatment, slavery and servitude
by the respondent in violation of sections
73 and 74 of Constitution of the Kenya
(repealed).

III.

Whether the appellant’s freedom of
association as enshrined in section 80 of the
repealed Constitution was violated owing to
the appellants lacking appointment letters

Labor Law – employment relationships - causal
employee - who is a casual employee- shift in scope of
definition of a casual employee from the Employment
Act 2007 and Employment Act cap 226 (repealed) ramifications of the shift in scope of a casual employeesignificance of payment method on the definition of a
casual employee. The Employment Act, 2007, section 37:
The Employment Act Cap 22 (repealed) Section 2
Constitutional Law- enforcement of fundamental
rights and freedoms – breach of fundamental rights
and freedoms- enforcement of the right not to be held in
servitude- right not to be subjected to inhuman treatmentright of association: The constitution of the Republic of
Kenya , Sections 73, 37, 74, 80 and 84(1) and (6)
Held
1. Section 2 of the repealed Employment Act
(repealed) defined a casual employee to mean
an individual the terms of whose engagement
provided for his payment at the end of each day
and who was not engaged for a longer period
than twenty-four hours at a time.

2. The Employment Act, 2007 created a
fundamental shift from the previous repealed
Employment Act, Cap 226 with regard to who
a casual employee was. That followed many
decades of abuse, violation and disregard of
the rights of workers who were classified as
casual workers or casual laborers. That shift had
extensive ramifications as any employer who
employed an employee for more than three (3)
consecutive months and or was on a job that was
not expected to end or be finished within that
time, the law created a mandatory provision and
converted such casual employment into term
contract status.
3. With the enactment of the Employment Act 2007,
considerable attention was paid to provisions of
section 37 thereof which provided for conversion
of casual service to permanent employment. In
particular, subsection 37(5) provided that an
Issue 31, October - December 2015

54

Issue 31, October - December 2015

Where Legal Information is Public Knowledge
A QUARTERLY PUBLICATION BY KENYA LAW

4.

5.

6.

7.

8.

employee whose contract of service had been
converted (on account of a continuous service
of three or more months like in the petitioners’
case) and who had worked for two or more
months from the date of employment as a casual
employee, had to be entitled to such terms and
conditions of service as he would have been
entitled to under the Employment Act had he
not initially been employed as a casual employee.
The Employment and Labor Relations Court had
not hesitated to infer permanence in erstwhile
casual service under the above provision.
In the wake of the Employment Act 2007, the
court had nevertheless appreciated that failure
to pay wages at the end of the day did not by itself
remove one from the ambit of a casual worker.
It was a misinterpretation of section 37(1) of the
Employment Act (repealed) to hurriedly deem a
casual employee who had not been paid at the end
of the day and who had been hired for more than
24 hours, as a regular or permanent employee.
There could be logistical, circumstantial or even
consensual reasons why payment could not be
made at the end of the day or made the hiring to
be for more than 24 hours.
The provisions of section 37(1) therefore did not
oblige an employer to absorb in his workforce
casual employees merely because they had
not been paid at the end of the day and had
been hired for more than 24 hours. Any other
interpretation would yield absurd results and
interfered with freedom of contract, the premise
upon which employment law operates.
The appellants were thus casual workers
within the prevailing laws despite the mode
of payment and continuous service with the
respondent. That was more so in the wake of
lack of provisions similar to section 37(1) in the
repealed Employment Act (repealed).
There was evidence that payments were made
by the respondent to the appellants both for
the wages and overtime through the signatures
appended by the appellants against their pay
as tabulated by the respondent. However, no
evidence was adduced to show that there was a
dispute of any under-payments of the figures in
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issue.
9. Employment relationships are not commercial
contracts, and the Court had to strive to
achieve the delicate balance between the need
for the national economic development, and
the protection of the dignity and economic
well-being of an individual employee. The law
presumed that an employee was paid for actual
work rendered which was determined at the
commencement of the work from the parties’
negotiations.
Having found that the appellants were casual
workers within the prevailing laws, the conduct
of the respondent towards the appellants had not
been found to be beyond the statutes governing
employment relationship even before considering
the conduct against the constitutional provisions.
Therefore, there was no violation of sections
73 and 74 of the Constitution (repealed) by the
respondent.
10. The question of formation or joining a trade
union was something that was beyond the
exclusive control of the respondent. The union
members did not make any aggressive attempt to
recruit the appellants. Moreover, having found
that the appellants were legally casual workers
within the law, and then the respondent did not
violate the appellants’ right to associate under
section 80 of the former constitution.
11. [Obiter] The peculiar nature of employment
contracts is that employer and
employee
interests are frequently diametrically opposed.
The parties tended to make no investment in
the other, beyond the immediate exchange of
a shilling for labor. The dealing is at an arm’s
length and the employment relationship ignores
the realities of interdependence, intimacy, and
mutual investment of work.
Appeal dismissed
Each party shall bear their own costs.
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Applicability of the doctrine of lis pendens to the grant of injunctions in land disputes
Naftali Ruthi Kinyua v Patrick Thuita Gachure & another
Civil Appeal Number 44 of 2014
Court of Appeal at Nairobi
R N Nambuye, D K Musinga & A K Murgor, JJA
March 6, 2015
Reported by Beryl A. Ikamari and Robai Nasike Sivikhe

Brief facts
The appellant sued the 1st and 2nd respondents at the
high court as proprietors of a parcel of Land known
as Land Reference No. 8285/1522 also known as
Plot No. 133 Kariobangi Light Industries, Nairobi.
The appellant had purchased the suit property from
Peter Muthaura on July 5th 1979 and subsequently
notified the 2nd respondent about the purchase. He
paid stand premiums, survey and conveyancing fees
as demanded by the respondent in order to secure
the title documents. The appellant was issued with a
deed plan in respect of the suit property on August
9th 2011.
While waiting for issuance of the title documents, he
discovered that the 1st respondent had entered the
suit property and was commencing developments in
the property. The 1st respondent had also acquired
the relevant documents in relation to the land
from the 2nd Respondent and was in the process of
acquiring title documents.
In the course of proceedings, the appellant sought
an injunction pending hearing and determination of
the suit. The appellant argued that he had a prima
facie case. His case was based on documentation
which showed that he had purchased the property
from one Peter Muthaura and paid the relevant fee
to the 2nd Respondent. Furthermore, as the lawful
allottee of the suit property since 1980, he alleged
that he would suffer irreparable harm and the
balance of convenience tilted in his favor.
Additionally, the appellant contended that the
principle of first in time was applicable since his
claim dated back to 1980 while the 2nd respondent’s
claim arose in 2011. Further, the appellant cited
the doctrine of lis pendens under section 52 of the
Transfer of Properties Act, 1882, of India (ITPA)
as relevant for purposes of preservation of the suit
property pending hearing and determination of the
suit. However, the high court declined to issue an
injunction.
The appellant appealed against the ruling on grounds
that both the appellant and respondent did not have
a perfected title and therefore an injunction should
have been issued to preserve the suit property. It was
further contended that injunctive orders restraining
further dealings with the suit property should have

been issued on the basis of the doctrine of lis pendens.
Issues
i.
Whether the application met the legal
threshold required for the grant of an
injunction.
ii.
Whether the doctrine of lis pendens was
applicable to land disputes and the grant of
an injunction given that the Indian Transfer
of Property Act had been repealed.
Land Law-lis pendens- application of the doctrine of lis
pendens - whether the doctrine of lis pendens still applied
despite repeal of ITPA- whether the doctrine of lis pendens
could be applied by court for preservation of property
pending hearing and determination of a suit- whether the
trial court had misdirected itself when it failed to consider
and apply the doctrine of lis pendens- Transfer of Property
Act, 1882, of India, section 52; Land Registration Act, No
of 2012, section 107 (1).
Common Law- lis pendens- doctrine of lis pendens as
a common law doctrine- relevance of common law to
the application of doctrine of lis pendens - whether the
doctrine of lis pendens, as a common law doctrine, could
be applied to the preservation of property pending hearing
and determination of a suit concerning the propertywhether the trial court had misdirected itself when it
failed to consider and apply the doctrine of lis pendensJudicature Act, (Cap 8), section 3(1).
Civil Practice and Procedure- injunctions- interlocutory
injunctions- principles applicable to the grant of an
injunction - whether the appellant had met the stipulated
conditions for the grant of an injunction- whether the
trial court had misdirected itself when it declined to grant
the appellant an injunction on grounds that he failed to
establish a prima facie case with chances of success.
The Transfer of Property Act, 1882, of India
Section 52
52. Transfer of property pending suit relating thereto
During the active prosecution in any Court having
authority in British India, or established beyond the limits
of British India by the Governor-General in Council, of
a contentious suit or proceeding in which any right to
immovable property is directly and specifically in question,
the property cannot be transferred or otherwise dealt with
by any party to the suit or proceeding so as to affect the
rights of any other party thereto under any decree or order
Issue 31, October - December 2015
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which may be made therein, except under the authority of
the Court and on such terms as it may impose.
Land Registration Act, No. of 2012, Laws of Kenya
Section 107 (1)
107. Savings and transitional provisions with respect to
rights, actions, dispositions
(1) Unless the contrary is specifically provided for in this
Act, any right, interest, title, power, or obligation acquired,
accrued, established, coming into force or exercisable
before the commencement of this Act shall continue to be
governed by the law applicable to it immediately prior to
the commencement of this Act.
Judicature Act, Cap 8, Laws of Kenya
Section 3 (1)
3. Mode of exercise of jurisdiction
(1) The jurisdiction of the High Court, the Court of
Appeal and of all subordinate courts shall be exercised in
conformity with—
(a) the Constitution;
(b) subject thereto, all other written laws, including the
Acts of Parliament of the United Kingdom cited in Part
I of the Schedule to this Act, modified in accordance with
Part II of that Schedule;
(c) subject thereto and so far as those written laws do not
extend or apply, the substance of the common law, the
doctrines of equity and the statutes of general application
in force in England on the 12th August, 1897, and the
procedure and practice observed in courts of justice in
England at that date:
Provided that the said common law, doctrines of equity
and statutes of general application shall apply so far only
as the circumstances of Kenya and its inhabitants permit
and subject to such qualifications as those circumstances
may render necessary.
Held
1. For an injunction to be granted, an
applicant had to satisfy the court that he had
established the existence of a prima facie case
with chances of success and that he would to
suffer irreparable loss which would not be
compensated by an award of damages but in
case the court was in doubt, the application
was to be determined on a balance of
convenience.
2. The appellant had to establish that he had
a prima facie case with chances of success.
Therefore, the appellant had to show that
he owned the suit property, or had a valid
claim that was capable of defeating a claim
by a third party in respect of the property in
dispute.
3. It was clear that both the appellant and 1st
respondent were not in possession of title
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4.

5.

6.

7.

8.

9.

documents over the property, hence the
dispute between the parties was a contest over
who had a superior claim over the other. In
light of those factors, it was incumbent upon
the parties to produce relevant documents to
support their claim over the suit property to
the exclusion of the other.
The appellant’s documents showed that he
attempted to register his interest before the
1st respondent sought to register his. There
was sufficient documentation that indicated
that the appellant maintained a claim in
respect of the suit property which was valid
and continued to subsist. Hence, it was
evident that the appellant had established a
prima facie case with chances of success.
The appellant was the lawful allottee to the
suit property from 1980. He stood to suffer
irreparable harm if the defendant was not
restrained from taking over the suit property
pending the hearing and determination of
the suit.
In case there was doubt that the appellant
established a prima facie case and stood to
suffer irreparable loss, the application ought
to have been determined on a balance of
convenience. The balance of convenience
tilted towards the preservation of the
property pending hearing and determination
of the suit. That could only be accomplished
by granting the orders of injunction.
The doctrine of lis pendens was applicable to
the circumstances as the case concerned a
property dispute in which rights to the suit
property were in contention. The doctrine
was therefore of relevance to the application
for an injunction.
With the repeal of the ITPA by the Land
Registration Act (LRA), which provided for
the doctrine of lis pendens, the question of
applicability of the doctrine of lis pendens
arose. However, the applicability of the
doctrine had to be considered in light of
section 107 (1) of the Land Registration Act
which provided for transitional provisions.
Section 107 (1) of the Land Registration
Act allowed for the continued applicability
of rights and interests as provided for in
legislation that governed titles and rights
to property acquired prior to the repeal of
such legislation. Hence, rights that flowed
from section 52 of the ITPA, including the
doctrine of lis pendens were to be recognized
by virtue of section 107 (1) of the Land
Registration Act.
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10. The doctrine of lis pendens was also a common
law principle. Common law was applicable
in Kenya by virtue of section 3 (1) of the
Judicature Act. Therefore, the doctrine of
lis pendens was part of the Kenyan law under
section 3(1) of the Judicature Act.
11. The trial court should not have disregarded
the adjudicative support of the doctrine of lis
pendens for purposes of preservation of the
suit property until the suit was heard and
determined. The trial court had erred when
it failed to consider and apply the doctrine
of lis pendens for purposes of the injunctive
relief sought.
12. The high court misdirected itself when
it declined to grant an injunction and
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concluded that a prima facie case had not
been established. The dispute involved
competing interests between the appellant
and respondent and on the basis of existing
documentation, the appellant had established
the existence a prima facie case.
13. The high court misdirected itself when it
failed to consider the doctrine of lis pendens
for purposes of preserving the suit property
pending hearing and determination of the
suit.
Appeal allowed.
Ruling delivered by the high court on May 17th 2013 set
aside.

Court of Appeal sets aside judgment of the Employment and Labour Relations Court
awarding 50 – 60% salary increment to teachers
Teachers Service Commission v Kenya National Union of Teachers & 3 Others
Court of Appeal at Nairobi
Civil Appeal No. 196 of 2015
E M Githinji, M K Koome, P M Mwilu, F Azangalala & J Otieno – Odek, JJA
November 6, 2015
Reported by Teddy Musiga

Issues
i.
Whether a party who has not satisfied a
judgment/ decree is in contempt of court
and should not be given audience by a court
until he satisfies the judgment/ decree.
ii.
Whether public officers should be cited for
contempt of court for failure to honour
money decrees payable by a government
ministry or body.
iii.

Whether the advice of the Salaries and
Remuneration Commission (SRC) under
article 230(4) (b) on remuneration and
benefits of all public officers was binding on
national and county governments.

iv.

Whether the Salaries and Remuneration
Commission (SRC) has a role to play in
the collective bargaining process between
employers (TSC) and the unions and in job
evaluation.
Whether the Employment and Labour
Relations Court has the jurisdiction to
conduct both conciliation and adjudication
proceedings under section 15 of the
Employment and Labour Relations Court
Act that provides for alternative dispute
resolution.
What is the procedure of making a consent

v.

vi.

order?
Constitutional Law – constitutional commissions
– relationship between Salaries and Remuneration
Commission (SRC) and the Teachers Service Commission
(TSC) – role of the SRC in advising TSC regarding
salaries and benefits of teachers – Procedure for granting
advice regarding salaries and benefits for teachers whether SRC’s advice is binding – Constitution of Kenya,
2010, article 230(4); article 259(11); Teachers Service
Commission Act, section 37(3)
Labour Law – Employment relationships – Collective
Bargaining Agreements (CBA) - whether Salaries and
Remuneration Commission has a role to play in CBA
process between employers and trade unions - Labour
Relations Act, section 57(1)
Labour Law – jurisdiction of the Employment and
Labour Relations Court in conducting alternative
disputes resolution – whether the Employment and
Labour Relations Court can conduct both conciliation and
adjudication – role of a judge in conciliation proceedings –
whether a judge of the Employment and Labour Relations
Court can conduct both conciliation and adjudication –
Employment and Labour Relations Court Act, section 15,
66, 76; Constitution of Kenya, 2010, article 159(2)(d)
Contract Law – elements of a contract – offer and
acceptance – counter offer – whether a counter offer
can be deemed to be an acceptance – legal validity of an
existing offer once a counter offer is made - claim where
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applicant made offer of salary increment of 50 – 60% and
the respondent made counter offer of 100 -150%
Civil Practice and Procedure – contempt of court –
jurisdiction of the court to punish for contempt of court
- whether a party who has not satisfied a judgment/
decree is in contempt of court and should not be given
audience by a court until he satisfies the judgment/ decree
– exceptions to the general rule of denying audience in
court to party who has not satisfied a judgment/ decree
- Judicature Act, section 5(1); Appellate Jurisdiction Act,
section 3(1)
Held:
Per E M Githinji, JA
1. The right of appeal from decisions of the
Labour Court to the Court of Appeal was
conferred by section 17(1) of the Employment
and Labour Relations Court Act. The Court
of Appeal could entertain appeals from
the Labour Court on both matters of fact
and law. The jurisdiction of the Court of
Appeal to hear appeals from the High Court
also stemmed from article 164(3) of the
Constitution of Kenya, 2010 and section 3(1)
of the Appellate Jurisdiction Act. Therefore,
there was no provision in the Constitution or
statute which debarred a party who had filed
a competent appeal to the Court of Appeal
from being heard on the merits.
2. The jurisdiction given to courts by section
5(1) of the Judicature Act to punish for
contempt of court, left open the punishment
that the court could give. The punishment
for contempt by denying a party a right to be
heard until he had purged the contempt was
a rule of common law and, as section 3(1) of
the Judicature Act provided, its application
was subject to the Constitution and the
written laws.
3. There was no rigid rule that a party in
contempt could not be given audience by a
court. The rule was hedged with exceptions
and was subject to the discretion of the court.
Such exceptions included cases where a party
was challenging the jurisdiction of the Court
to make the impugned order.
4. The Labour Court was correct in describing
the order as a consent order and that the
parties indeed entered into the consent
order allowing the court to adjudicate on the
economic dispute. Therefore, that consent
compromised petition No. 3 of 2015.
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5. There was no express statutory provision
of the law which gave jurisdiction to the
Labour Court in the absence of a collective
bargaining agreement to set the basic salary
and allowances to public officers. To the
contrary, section 61 of the Labour Relations
Act expressly took away the jurisdiction
from the court in the absence of the collective
bargaining agreement. Conciliation or
mediation was a compulsory condition
precedent before the Labour Court could
assume jurisdiction.
6. TSC as an employer of teachers who were
public officers was subject to the advice of
the Salaries and Remuneration Commission
(SRC) under article 230 (4) (b) on the
remuneration and benefits of teachers. Indeed
section 37(3) of the TSC Act stated that the
registered teachers served under the terms
and conditions as the committee established
under section 13(5) in consultation with the
Salaries and Remuneration Commission.
However, the phrase “in consultation”
with SRC was a drafting error as it did not
conform to the provisions of article 230(4)
(b) of the Constitution which used the word,
“advise”.
7. The very composition of SRC indicated
that its advice had to be given great weight.
Article 259(11) showed that the advice was
a mandatory condition precedent for a valid
exercise of power or function. If the word,
“advice” in article 230(4) (b) was construed
to be not binding, the country could be
returned to the pre 2010 era which would
defeat the purposes, values and principles of
the constitution and of institutionalization
of SRC under the Constitution. Therefore,
the advice of SRC under article 230(4) (b)
on remuneration and benefits of all public
officers was binding on national and county
governments and any power or function
exercised without that advice was invalid.
8. Disputes relating to revenue allocation
and public wage setting were complex,
intricate and of a technical nature and were
best handled by the institutions with the
institutional competence. The constitution
conferred such jurisdiction to TSC as
employer for the decision and preparation
of the budget, SRC for advice on the
fiscal sustainability of the claim, National
Treasury for preparation of the National
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budget, National Parliament for approval
of the budget and the Appropriation and
Controller of Budget for implementation of
the budget by authorizing withdrawals from
public funds.
9. Those institutions had made a decision in
accordance with their constitutional power,
which decision was not favorable to the
unions. Although the doctrine of separation
of powers could not be invoked to undermine
the operation of a specific provision of the
Constitution, it nevertheless required that
constitutional actors had to respect the role
and mandate of other constitutional actors
by refraining from usurping their functions.
The only lawful remedy to challenge the
decision already made by constitutional
bodies was a constitutional remedy in the
nature of a constitutional petition in the court
vested with jurisdiction seeking appropriate
orders or declarations or alternatively, a
remedy under the Fair Administrative Act
where applicable. That remedy did not lie
in the institution of private law or statutory
proceedings for the same relief that the
constitutional institutions failed to give.
10. It was trite law that a consent order, such as
the one relied on in the instant case could not
confer jurisdiction on a tribunal or a court
which it did not have.
11. If a constitutional remedy was sought in an
appropriate court to challenge the decision,
then different principles applied to the
lawfulness of the decision including the
conformity of the decision with constitutional
principles, principles of reasonableness,
proportionality of the impugned decision
and the doctrine of deference – that was, the
level of deference to be given to the decision
maker in relation to the decision.
12. It was only the relevant constitutional
institutions particularly SRC which had the
exclusive jurisdiction to deal with increment
of basic salary and allowances for public
officers. The Labour Court in awarding
teachers a basic salary increase of 50 – 60%
and allowances, a task for which it had no
institutional competence to handle, made a
jurisdictional error by usurping the role of
SRC and other actors, and the award having
been made without jurisdiction, was a nullity
and liable to be set aside on that ground
alone.
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13. The Labour Court had no jurisdiction to
award teachers a basic salary increment
and allowances as it could not derive such
jurisdiction from the consent order or
from the Labour Relations Act or from
the Constitution. Therefore, a judge of the
Employment and Labour Relations Court
had no jurisdiction to conduct conciliation
or mediation proceedings under section 15
of the Employment and Labour Relations
Court Act as read with article 159(2) of the
Constitution.
14. Regarding costs of the appeal, there was
no party to blame, for it was the erroneous
assumption of jurisdiction by the court
which led the parties to participate in the
proceedings.
The unanimous findings of the Court:
Appeal allowed. No orders as to costs.
a) With regard to the application to deny TSC a
right of audience for contempt of court, TSC,
SRC and the Attorney General had a right to
be heard in those appeals.
b) That the advice by SRC under article 230(4)
(b) of the Constitution was binding and
that SRC had a role to play in collective
bargaining agreement on matters relating to
remuneration and benefits of public officers,
including teachers.
c) There was unanimity that the order of 14th
January, 2014 did not confer jurisdiction to
the trial court.
d) As a general principle, a judge of the
Employment and Labour Relations Court had
no jurisdiction to conduct conciliation under
section 15 of the Employment and Labour
Relations Court Act as read with article 159
of the Constitution, 2010.
e) Other findings;
i.

The SRC had a role to play in job
evaluation of public officers including
teachers

ii.

The judge erred in backdating the
award

iii.

The trial judge erred in not taking
into consideration the expert evidence
of Dr. Godfrey Mwau (RW 3)

iv.

That the Petition No. 3 of 2015 was
Issue 31, October - December 2015
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not compromised.
Per M K Koome, JA
1. For unknown reasons, the Unions did not file
an application for contempt as prescribed by
law. The decree was directed against TSC and
it was subject of the instant appeal. TSC was
given a conditional order staying execution
of the order which must have lapsed on or
about September 2015, when they did not
pay the salaries. That meant there was no
order staying execution that was in place
and the unions were at liberty to pursue
execution.
2. There were various exceptions that would
be considered before a party who was in
contempt of a court order could be denied
audience. One of those exceptions was the
challenge of jurisdiction of the court that
made the orders being appealed against. Also
a defense by the alleged contemnor that his
actions did not constitute a breach of the
order. Therefore, even if the unions had
exhausted the execution proceedings, the
instant appeal had elements that would bring
it within the exception rule.
3. The Government Proceedings Act, Cap
40 prescribed an elaborate procedure
dealing with execution and satisfaction
of orders against government. TSC was
a constitutional commission within the
Government. The Unions had to follow
execution procedures as set by law; the
instant decree being a money decree. There
was an elaborate process involved in the
allocation of resources through budgeting,
approvals by the National Assembly and
amendment of the relevant laws.
4. Non-payment of the decretal sum was not
out of willful disobedience of a court order
but required an elaborate legal process that
involved other state organs not just TSC.
Further, the Unions had neither exhausted
nor completed the process of execution
of their decree. Therefore the TSC or the
Attorney General could not be denied
audience in pursuit of their appeals.
5. The trial court failed to follow the correct
procedure when it conducted the conciliation
proceedings. That was because, a conciliator
was supposed to issue a certificate in the
event that parties failed to reach a settlement.
Although section 15 of the Employment and
Labour Relations Act was silent on how a
dispute could be referred to conciliation,
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6.

7.

8.

9.

mediation or ADR, if that section was read
together with section 66 of the Labour
Relations Act, it specifically provided for
who could be a conciliator and also the job
description of the conciliator was provided.
The plain meaning of ADR denoted a process
that was alternative or outside the court; or
if a judge took up the role of a conciliator
or mediator, then he or she had to relinquish
the role of an adjudicator. Thus if there was
no agreement on conciliation or as the case
could be, then the matter was referred to
another judge for adjudication. It was thus
untidy for a judge to switch from one role
to the other. That notwithstanding, the
proceedings could not be declared a nullity
because no prejudice was suffered by the
appellant because the judge played both
roles.
The common practice regarding consents
usually was; parties ordinarily agreed on
matters and they filed in court a written
consent that was signed by all the parties
consenting for adoption as a court order.
Alternatively, if parties arrived at consent,
while the matter was before a judge as parties
often did, the orders were dictated to the
judge who adopted the consent as the order
of the court and requested all the consenting
parties to append their signatures. That
common practice was not followed. Had the
trial court followed the above procedure,
it would not have been faced with an
application to set aside the said consent
orders as it happened a few days later when
TSC filed a motion to set aside those consent
orders.
The procedure of declaring a dispute to the
Minister was one of the best practices that
was acknowledged because it gave room
for conciliation and for parties to arrive at
their own settlement. However, section 76
of the Labour Relations Act provided that
the Unions had an option to call a strike
where it was not disputed (as it was not) that
there was an old dispute over the terms and
conditions of teachers’ employment.
The Unions had an option to refer the
matter to the Minister for conciliation.
Both processes were within the law, and
due to the importance of the role played
by conciliators or mediators in industrial
disputes, it was manifest that the trial court
appreciated that and thus ordered the
matter to proceed for conciliation (which it
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erroneously conducted) before proceeding
with adjudication. Thus even if a party called
for a strike under section 76 of the Labour
Relations Act, the court could refer the
matter to conciliation.
10. The extra ordinary circumstances that
surrounded the instant matter therefore
made the trial court to have the jurisdiction
to determine the dispute that was before
it even though the trial court conducted
the conciliation as parties failed to reach a
settlement and the court was already seized
with the dispute.
11. The Constitution provided that SRC’s role
was to advice the National government
on the remuneration of all public officers.
In that case, there was room for Unions
to negotiate with their employer. The
terms and conditions of teachers that were
negotiated with Unions and TSC could only
be completed after consultation with SRC as
provided for by law. TSC was supposed to
seek advice of SRC before tabling proposals
to the Unions. SRC’s advice was fundamental
in the conclusion of a CBA which dealt with
the terms and conditions of public officers.
12. A reading of article 259(11) of the
Constitution of Kenya, 2010 as read with
articles 230(4) (b), section 11 of SRC Act
and section 37(3) of the TSC Act meant
that the advice envisaged of SRC to TSC
was binding to TSC. By advising TSC on
the remuneration of teachers, SRC did not
interfere with the functional and operational
independence of TSC. Therefore the trial
court erred in holding that the advice by
SRC to TSC was not binding as well as
performing the functions of SRC on its own
motion without any prompting by TSC.
A court could not usurp the functions of
another constitutional body unless that body
had been found to have failed to carry out its
functions.
13. Situations could arise when SRC could give
irrational or incompetent advice or even fail
to give advice at all. In such circumstances,
TSC or any other body would be entitled to
challenge the impugned advice in court by
way of judicial review. TSC could not merely
ignore the advice of SRC without giving valid
and cogent reasons and thereafter seeking an
interpretation by court or an order setting
aside an impugned advice. That was what
was intended by framers of the Constitution,
2010 when they created the mandate of
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SRC which meant that not a single organ
of national or county government would
have an upper hand in setting their own
remuneration and benefits. By giving each
commission specific mandates, the framers
of the constitution envisaged a situation
where there would be mutual cooperation,
consultation, complimentarily as well as
checks and balances of each organ of the
government.
14. If parties failed to settle a dispute as they
did in the instant case, it was the business of
the court to settle it. In doing so, the court
was supposed to be guided by the evidence
adduced before the court and the law.
15. The award of 50-60% had no legal basis as the
trial court had a duty of justifying the award
while taking into account the laid down
principles and aspects that guides SRC in
arriving at an advice that ought to have been
given to TSC regarding the determination
of remuneration and benefits of teachers.
Therefore the trial court erred by finding
that the advice by SRC was not binding;
for failing to evaluate the evidence and for
taking over the role and mandate of SRC to
determine the remuneration and benefits of
teachers without due consideration to the
provisions of the Constitution and statute
law.
Orders
a) SRC was ordered to table before the
employment and Labour Relations Court
its report to TSC on job evaluation of
teachers within 90 days
b) SRC was to provide written advice to
TSC on remuneration and benefits that
were to be awarded to teachers within 90
days.
c) Thereafter, parties were to resume
negotiations with a view to finalizing the
CBA which was to be registered within
30 days.
d) The remuneration and benefits agreed
upon had to accord with the provisions
of the constitution and the relevant
statutes.
e) The three appeals were allowed with no
orders as to costs.
Per P M Mwilu, JA
1. TSC had an unfettered right of appeal which
could not be denied on account of allegations
of contempt which was still pending
determination in the trial court. Contempt
Issue 31, October - December 2015
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had not been proved.
2. The jurisdiction of the court under section
12 of the
Employment and Labour
Relations Court included the hearing and
determination of disputes referred to it
in accordance with article 162(2) of the
Constitution of Kenya, 2010. The disputes
included those between the employer and
trade unions and disputes relating to the
registration and enforcement of collective
agreements.
3. The trial court invoked section 15(1) of the
Employment and Labour Relations Court
Act to determine the instant dispute which
was an appropriate means of resolving the
dispute by encouraging the participation
of the parties. Therefore the trial court had
the general jurisdiction as a matter of law,
the dispute falling under section 12 of the
Employment and Labour Relations Court
Act. The trial court could have as well referred
the dispute to alternative dispute resolution
mechanisms under article 159 (2) (c) of the
Constitution of Kenya, 2010 and Rule 3 of
the (Protection of Rights and Fundamental
Freedoms) Practice and Procedure Rules
(Mutunga Rules) but it appeared that the
trial court considered that time was of the
essence and a resolution had to be found.
The procedural technicalities had to be
disregarded and in any event no party was
prejudiced in the manner in which the trial
court proceeded.
4. Despite the best intentions of the trial
court concerning the strike and getting
children going back to school, the trial
court did not have jurisdiction to undertake
the conciliation as an alternative dispute
resolution mechanism. Conciliation was a
task reserved for persons defined in section
66 of the Labour Relations Act. A judge could
not act as both a judge and a conciliator
simultaneously.
5. No valid salary and or benefit of a state or
public officer could ensue from a process
that ignored the roles of SRC as provided for
by the Constitution and the statute. The role
of SRC was mandatory. Their advice was to
be sought and obtained prior to taking any
action that required that advice. That advice
was binding as per the requirements of
article 259(11) of the Constitution.
6. The trial court’s finding that SRC’s advice did
not bind TSC in matters salary and CBA cast
out SRC’s constitutional duty to manage the

Cases

country’s compensation bill to keep it fiscally
sustainable which was a constitutional
requirement under article 230(5) of the
Constitution. To the extent that the trial
court relegated it to a place far below the
TSC Act, the trial court erred irredeemably.
7. The consultative committee established
under section 13(3) of the TSC Act had to
consult with SRC on matters of salaries and
benefits of teachers. That committee had
representation from SRC and the National
Treasury but it remained the committee
of TSC and it did not become by that
representation, part of the SRC and the
National Treasury so as to obviate the need
for TSC to seek and obtain prior advice of
SRC before settling salaries and benefits for
teachers. The requirement for consultation
set out in article 259(11) of the Constitution
was repeated under section 37(5) of the TSC
Act, just to emphasize the need for advice/
consultation before setting salaries and
benefits.        
8. The carrying out by SRC of its constitutional
mandate of advising on salary, benefits and
national compensation bill sustainability
was not and could not be construed to
be exercising superiority over a fellow
constitutional commission. Rather it was
that each commission had to carry its
constitutional mandate and if that exercise
touched on the mandate of another
Commission, then the roles could only be
complementary at best and not otherwise.
9. SRC had to be involved in its advisory role
in the negotiations on the conclusion of
CBA involving public officers. The manner
and style of how that was to be done was not
primary. What was of paramount importance
was that SRC’s advice had to be sought, and
once obtained, it was binding. Therefore,
prior advice of SRC had to be sought before
TSC could make an offer on basic salary to
Unions. That advice from SRC bound TSC.
Per F Azangalala, JA
1. The special circumstances of the instant
case required that TSC ought not to
be treated as being in contempt as its
inability to pay could not be equated to
deliberate refusal to comply with the
judgment of the trial court. There was
also no evidence that the conduct of the
appellants (TSC) impeded the course of
justice.
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2. It was not open for the trial court to
convert TSC’s petition into an economic
dispute and in doing so, the trial court
assumed jurisdiction which it did not
have.
3. Whereas a judge of the Employment
and Labour Relations Court, like the
trial judge had jurisdiction under article
162(2)(a) of the Constitution, section
12 of the Employment and Labour
Relations Court Act and sections 10 (b)
and 73(1) of the Labour Relations Act,
to entertain disputes between employers
and employees, the trial court in the
instant dispute, in so far as it believed the
parties had empowered it to proceed in
the manner it did when no such power
had been given, it lost jurisdiction to
proceed with the dispute as it purported
to do.
4. The Constitution envisaged alternative
dispute resolution as an external process
outside the normal court forum process.
The language of the Constitution was
plain and unambiguous. It left no room
for a contrary interpretation. Yet the
trial court invoked article 159 of the
Constitution to preside over what it itself
knew were conciliation proceedings. The
Constitution did not empower a judge to
preside over conciliation proceedings.
5. Section 15 of the Employment and
Labour Relations Act was self-limiting
as it expressly stated that the alternative
dispute resolution had to be in accordance
with article 159(2) (c) of the Constitution.
Nothing in that section suggested that a
judge of the Employment and Labour
Relations Court whilst seized of a dispute
between an employer and an employee
could metamorphose into an alternative
dispute resolution facilitator. A judge had
to remain a judge at whatever level he
was seized of a dispute between parties
before him.
6. It would have been to expand the scope
of section 15 of the Employment and
Labour Relations Court Act, to suggest
that the section empowered a judge
to preside over a dispute as a judge at
one stage and as a conciliator or other
alternative dispute resolution facilitator
at another stage within the same
proceeding. To do so, would have been a
violation of article 159(2) (c) which was
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the source of authority of section 15 of
the Employment and Labour Relations
Court Act.
7. All that section 15 of the Employment and
Labour Relations Court Act suggested
was that a judge of the Employment and
Labour Relations Court instead of hearing
a dispute himself had the liberty to let
another qualified person to determine
the dispute which determination the
judge could adopt or implement on
his own motion or at the request of
the parties. The internal methods
envisaged in the sub section were not
synonymous with methods within the
court system. They merely referred to
internal methods within the parties’ own
organizations. That subsection could not
expand the jurisdiction beyond what the
Constitution provided.
8. Section 58 of the Labour Relations Act
also provided for alternative dispute
resolution. Under sub sections 1(a) and
(b) thereof, a conciliator or an arbitrator
had to be independent. With respect to
conciliators, their appointment was made
under section 65 by the relevant Minister
who did so from among persons set out
in section 66. A reading of that section
showed that of the persons who could
be appointed as conciliators, a judge was
not one of them.
9. Section 66(1) of the Labour Relations Act
suggested that conciliation proceedings
were inferior to proceedings before a
judge of the Employment and Labour
Relations Court because under section
73(1) of the Labour Relations Act,
where a dispute was not resolved by a
conciliator, any party thereto had the
liberty to refer it to the Employment and
Labour Relations Court. Section 73(1)
thereof, also implied that a conciliator
could not at the same time be a judge to
whom reference could be made.
10. SRC’s advice to TSC was binding.
SRC was expected to have specifically
qualified staff in economic, financial,
statistical, commercial and banking
fields in addition to other functionaries.
TSC was not expected to have among its
personell such highly qualified staff since
its mandate was solely limited to matters
involving teachers and the education
sector. It therefore had no capacity to
Issue 31, October - December 2015
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determine the overall financial and
economic status of the nation. In the
premises, it could not seek advice for
the sake of it. It was expected to use the
advice.
11. SRC’s advice to TSC was pursuant
to constitutional provisions and had
to be binding to achieve not only
SRC’s objectives but also those of the
constitution.
12. It was not open for the trial court to
ignore the evidence of the expert witness
on economics or to fail to rely upon
the same as there was no basis for not
doing so. Therefore, the award of salary
increment to teachers of between 50%
and 60% had no basis or justification.
13. Job evaluation connotes determining job
worth in order to ascertain appropriate
remuneration. SRC was the only body
mandatorily required to carry out the
exercise.
14. SRC could influence CBA negotiations
through its mandatory advice to TSC
on remuneration and benefits payable
to teachers. In practical terms it meant
that before making any offer to the
unions with respect to remuneration and
benefits payable to teachers, TSC had to
seek SRC’s advice on the same.
Orders:
a) Consolidated appeal allowed.
b) Judgment dated 30th June 2015 and all
consequential orders were set aside.
c) Cross appeal by KNUT and KUPPET failed.
d) Each party was to bear it’s own costs.
Per Otieno – Odek, JA
1. It was not in dispute that the judgment of the
trial court remained unsatisfied. However,
the instant proceedings were not contempt
of court proceedings and therefore the
court could not make a determination as to
whether the appellant was or was not guilty
of contempt.
2. The general rule was that a party in contempt
could not be heard, or allowed to take part in
proceedings in the same cause until he had
purged his contempt. However, there were
exceptions that allowed such a person to be
heard;
a) That a person alleged in contempt
could be heard and be allowed to
apply for purposes of purging his
contempt;
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3.

4.

5.

6.

b) That such a person could be heard
in an appeal with a view to setting
aside the order on which his alleged
contempt was founded;
c) The person could be heard in support
of a submission that having regard
to the true meaning and intendment
of that order which he was said to
have disobeyed, his actions did not
constitute a breach of it, or that having
regard to all the circumstances, he
ought not to be treated as being in
contempt;
d) That the alleged contemnor could be
heard to enable him defend himself
when some application was made
against him.
The decision to hear or not to hear an
alleged contemnor was at the discretion of
the court. A contemnor could not be heard
unless there was a grave justification based
on considerations of public policy and the
court had to stop the alleged contemnor
from being heard when the contempt itself
impeded the course of justice.
There was no general rule that a party who
had filed an appeal could not be heard merely
because he/she had not satisfied a judgment/
decree. There was no rule of law that a right
of appeal had to be taken away because an
appellant had not satisfied a judgment or
decree. It was not good practice for a party
to litigate before two different levels of
courts concurrently on the same issue. Since
the applicant had filed against the contempt
proceedings that were now pending
before the trial court, it would have been
preemptive and pre-judging the outcome of
the contempt proceedings before the trial
court if the instant court were to make a
finding of contempt against the appellant.
A binding contract came into existence when
there was an offer and an acceptance. The
offer had to be unconditionally accepted.
If the working document containing the
proposal for 50 – 60% basic salary increment
was to be considered an offer; the said offer
was not unconditionally accepted by the
Unions since they made a counter offer
of 100% to 150% basic salary increment. A
counter offer is not acceptance of an offer.
Therefore, the offer made by TSC ceased to
exist in Contract Law when the counter offer
was made by the Unions.
Article 230(4) (b) of the Constitution and
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section 37(3) of the TSC Act required TSC to
seek advice from and have consultation with
SRC in the determination of remuneration
and benefits to teachers. The advice from SRC
was a constitutional procedural requirement
under article 230(4) (b) of the Constitution.
The Constitutional and statutory validity of
the offer by TSC to pay 50 – 60% basic salary
increment was dependent on whether the
offer was made prior to TSC seeking advice
from SRC or if SRC’s advice was sought after
TSC had made the offer.
7. When TSC made the offer of 50 – 60% at the
consultative meeting, it had neither sought
nor obtained mandatory constitutional
SRC’s advice as required by the Constitution
and statute. TSC sought the advice from
SRC after it made the offer and not before.
The prior seeking of SRC’s advice was a
pre-condition for the constitutional and
statutory validity of the offer by TSC. It was
therefore unconstitutional to make an offer
then seek SRC’s advice.
8. The offer was ultra vires article 230(4) (b) of
the Constitution and ultra vires section 37(3)
of the TSC Act. No enforceable right arises
and accrues from an ultra vires action. The
TSC offer was a constitutional and statutory
nullity and nullity begets nullity. The trial
court thus erred in not evaluating the offer
by TSC to determine if it was intra vires the
Constitution or intra vires the TSC Act. The
trial court erred in finding that there was a
valid offer made by TSC to pay a 50 – 60%
basic increment.
9. Consent or no consent, parties could not
confer jurisdiction to any court of law as
jurisdiction was a question of law. The extent
of the jurisdiction of the trial court was
determined by article 162(2) (a) and (3) of the
Constitution as read with sections 12 and 15
of the Employment and Labour Relations
Court Act. The Constitutional and juridical
competence of the nature of the proceedings
conducted by the trial court was dependent
on the interpretation of article 162(2) (a)
of the Constitution and sections 12 and 15
of the Employment and Labour Relations
Court Act.
10. The nature of the proceedings in the trial
court was pursuant to section 15 of the
Employment and Labour Relations Act as
Alternative Dispute Resolution and was
not adjudicatory proceedings. Whether
one called the proceedings facilitation or
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conciliation, the proceedings were not
adjudicatory. The parties understood those
proceedings to be conciliation proceedings.
11. A judge of the Employment and Labour
Relations Court had no jurisdiction to sit as
a conciliator with or without the consent of
the parties. Pursuant to section 15(1) of the
Employment and Labour Relations Court
Act, the trial court had no jurisdiction to
conduct conciliation proceedings. Therefore
the orders made on the 14th of January
2015 were null and void. All subsequent
proceedings founded on a null order were
also null and void.
12. Whereas article 249(2) (b) of the Constitution
of Kenya, 2010 conferred independence upon
independent Commissions, the independence
conferred was functional, operational and
jurisdictional in nature. That article was
not a supremacy or hierarchical article.
Each of the Independent commissions was
functionally and operationally autonomous.
The article promoted separation of functions
with constitutional limitations making
provision for interdependence among
constitutional organs. The Independence
of constitutional commissions under article
249(2) (b) could not be interpreted to render
any constitutional article or state organ
otiose, superfluous, ineffective or impotent.
13. The seeking of advice from SRC did
not infringe on the status of TSC as an
independent commission. The seeking
of advice was a constitutional limitation
on the independence of TSC in so far as
remuneration and benefits of public officers
was concerned.
14. SRC had a constitutional mandate to
conduct job evaluation in the entire public
service (which included teachers) and
SRC job evaluation on matters relating to
remuneration and benefits overrode and
superseded any other job evaluation exercise
conducted by TSC or any person, state organ
or independent commission.
15. SRC had a constitutional role to play in
CBA negotiations involving public officers
and that role was limited to giving advice on
fiscal sustainability of the remuneration and
benefits payable to public officers. Within that
context, SRC had a role to play in collective
bargaining negotiations between TSC
and the Unions. SRC was not to negotiate
directly with the Unions but its role was to
give advice as required under article 230(4)
Issue 31, October - December 2015
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(b) of the Constitution.
16. Collective
bargaining
was
neither
compulsory nor automatic. It was the
source of voluntary negotiated terms
and conditions of service for employees.
Collective bargaining was a platform upon
which trade unions could build to provide
more advantageous terms and conditions of
service to their members.
17. Article 41 of the Constitution recognized the
right to engage in collective bargaining. The
right was founded on the concept of social
dialogue, freedom of contract and autonomy
of the parties in collective bargaining. Article
41(5) recognized that collective bargaining
was the preferred method of determining
terms and conditions of employment. It
emphasized the ability of the employer
and trade unions to operate as partners
rather than adversaries. The constitutional
recognition of the right to collective
bargaining was not a right to blackmail
party’s into collective bargaining.
18. Whereas section 57(1) of the Labour Relations
Act mandated TSC as an employer to
conclude a collective bargaining agreement
(CBA), terms of such an agreement could not
be sought through blackmail and coercion,
the terms had to be voluntarily negotiated.
If a dispute as to the terms of the CBA arises,
the provisions of the Labour Relations Act
inter alia section 57(1) and (5) and sections
58, 62 to 74 were applicable.
19. There was a clear distinction between the
right to collective bargaining which was
voluntary and lawful; and blackmail, undue
influence, coercion and compulsion which
were unlawful. Constitutional recognition
of collective bargaining was premised on
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voluntariness and negotiation and it was
not recognition of collective bargaining as
a tool for blackmail duress or compulsion.
Therefore the trial court did not err in
finding that TSC had a duty to conclude a
CBA with the Unions.
20. The trial court erred by disregarding the
role of the National Treasury, Parliament
and controller of budget in budgeting for,
appropriating and authorizing public funds
to be expended out of monies appropriated
by Parliament to TSC.
21. The constitutional criteria for determination
of remuneration and benefits in the public
service was found in articles 230(5)(a)
and (c); 230(4)(b); 10(2)(d); 201(c) and (d);
225(1) and 224(4) and (5). By taking into
account the “Cockar criteria” and ignoring
the constitutional criteria, the trial court
subordinated the constitutional criteria to
the “Cockar criteria”.
22. A judgment of a court cannot and should not
direct any person to commit an offence. In the
instant case, to the extent that the judgment
by the trial court directed TSC to effect
payment without following constitutional
procedures and to the extent that the
judgment required TSC and or its officers
to commit an offence under section 196 of
the Public Finance Management Act; the
trial court ‘s judgment was unconstitutional,
null and void. A court order that directed
violation of the constitution or statute is null
and void.
Appeal allowed
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High Court Cases
Presidential Retirement Benefits (Amendment) Act declared Unconstitutional
Kenya National Commission on Human Rights v Attorney General & Another
Petition No.132 of 2013
High Court of Kenya at Nairobi
I Lenaola, J
September 11, 2015
Reported by Teddy Musiga

Brief Facts
The petitioner contended that the National
Assembly Violated the Constitution in enacting the
Presidential Retirements Benefits (Amendment) Act
as it failed to involve the Salaries and Remuneration
Commission (SRC) as provided for under articles
230 (4) (a) and (b) of the Constitution. It stated that
in failing to involve SRC in the process of enacting
the impugned Act, the National Assembly and the
President also usurped the mandate of the SRC. The
petitioner argued that it was within the mandate of
SRC to advise the National and County Governments
on the remuneration and benefits of all state officers
and other public officers whose remuneration was
subject to the jurisdiction of the SRC.
Issue
Whether the failure of the National Assembly to
involve the Salaries and Remuneration Commission
before legislating over a statute providing for the
remuneration and benefits of all state officers
and other public officers made that statute
unconstitutional.
Constitutional Law – constitutionality of statutes –
petition challenging the constitutionality of the enactment
and assent of the Presidential Retirement Benefits
(Amendment) Act - whether the failure of the National
Assembly to involve the Salaries and Remuneration
Commission before legislating over a statute providing
for the remuneration and benefits of all state officers and
other public officers made that statute unconstitutional
- Constitution of Kenya, 2010 article 230 (4) (a) & (b),
Salaries & Remuneration Commission Act section 11
Held:
1. There was a general presumption that every
Act of Parliament is constitutional and the
burden of proof lay on any person who
alleged otherwise.
2. Where both the process and the substance

of legislation had been challenged, it was
prudent for a court to begin by examining
the impugned process before proceeding
into its substance. That was because if the
process leading to the enactment of an Act
was constitutionally flawed the resulting
legislation would also be flawed and that
would be the end of the matter.
3. Looking at the provisions of article 230
of the Constitution of Kenya, 2010 and
section 11 of the Salaries and Remuneration
Commission Act, it was clear that the SRC
had a mandate of setting and regularly
reviewing the remuneration and benefits of
all state officers.
4. Article 93 established Parliament comprising
of the National Assembly and the Senate
to perform their respective functions in
accordance with the Constitution. Where
the Constitution prescribed a procedure that
had to be followed in enacting a law, that
procedure had to be followed. Thus while,
the National Assembly was the legislative
authority of the Republic of Kenya, the
legislation they enacted had to conform to
the Constitution both procedurally and in
substance.
5. Legislation
had to conform to the
Constitution in terms of both its content
and manner in which it was adopted.
Failure to comply with the manner and
form requirements in enacting legislation
rendered the legislation invalid. And courts
had the power to declare such legislation
invalid. The court not only had a right but
also had a duty to ensure that the law making
process prescribed by the Constitution was
observed. And if the conditions for law
making processes had not been complied
Issue 31, October - December 2015
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with, it had the duty to say so and to declare
the resulting statute invalid.
6. Section 11 (g) of the SRC Act gave the SRC
the sole power to make recommendation on
matters relating to salaries and remuneration
of state officers. In addition section 11 (f)
made it clear that it was only SRC that could
make recommendations on the review of any
pension payable to holders of public offices.
Thus, the law gave only SRC powers to set
and review the remuneration and benefits of
state officers including a retired President.
7. It was not the place of the court to question
the legislative wisdom of Parliament for
Parliament does not legislate in a vacuum
and there was a presumption that it knew the
needs of its people while legislating. While

the court did not question the legislative
mandate of the National Assembly, the law
mandated it to seek the input of the SRC as
it was the body mandated in reviewing the
salaries and remuneration of state officers
including the pension of a retired president.
It ought at the very least to have obtained
its recommendation or consult it before
embarking on its legislative mandate.
The National Assembly contravened the provisions of
article 230 (4) (a) of the Constitution in enacting the
Presidential Retirement Benefits (Amendment) Act No. 9
of 2013
The Presidential Retirement Benefits (Amendment) Act
No. 9 of 2013 was declared unconstitutional and was thus
invalid.

Expulsion of a student from school does not violate the right to compulsory basic
education
J M O O v Board of Governors of St. M’s School
Petition No.542 of 2014
High Court of Kenya at Nairobi
M Ngugi, J
August 13, 2015
Reported by Teddy Musiga

Brief Facts
The petitioner sought a declaration that his indefinite
suspension from school was illegal, unlawful and in
violation of his constitutional rights under articles
47, 50, 53(2) and 56 of the Constitution of Kenya,
2010.
Issue
Whether “expulsion” of a student from school
violates the right to compulsory basic education.
Constitutional Law – fundamental rights & freedoms –
right to compulsory basic education – whether expulsion
of a student from school violates the right to compulsory
basic education – Constitution of Kenya, 2010 article
43(1) (f) or 53(2)
Held:
1. A suspension implied that a student could
be expected to return to school. If the
respondent intended to expel the petitioner,
as it conceded that an indefinite suspension
amounted to an expulsion, then it needed to
state so expressly.
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2. The Constitution guaranteed to children
the right to education, and it also required
that in every matter concerning the child,
the best interests of the child had to be the
primary consideration. However, rights had
their corresponding responsibilities and the
responsibility of students in school was to
abide by the school’s regulations. It would
certainly not be in the best interests of the
petitioner, or of the other students in the
respondent school, were the respondent to
ignore disruptive conduct on the part of the
petitioner, or of any other student.
3. There was no material placed before the
court from which it could properly find any
violation of the petitioner’s rights under
articles 43(1) (f) or 53(2) of the Constitution.
The school had to be allowed to govern its
student body on the basis of the provisions of
the Education Act and its Code of Conduct
and the court had to be very reluctant to
interfere unless very strong and cogent
reasons for interfering with its decisions
were placed before it, which had not been
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done in the instant case.
4. The right to education did not denote the
right to undergo a course of education
in a particular institution on one’s terms.
Educational institutions had the right to set
certain rules and regulations, and those who
wish to study in that institution had to comply
with such rules. One entered an educational
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institution voluntarily, well aware of its rules
and regulations, and in doing so committed
himself or herself to abide by its rules.
Unless such rules were demonstrated to be
unreasonable and unconstitutional, to hold
otherwise would have been to invite chaos in
educational institutions.
Petition dismissed

Court upholds the law (National Flag, Emblems and Names Act) allowing only the
President, Deputy President and the Speakers of the National Assembly and the Senate to
fly the national flag on their official motor vehicles
Council of County Governors v Inspector General of National Police Service & 3 others [2015] eKLR
Petition 298 of 2014
High Court of Kenya
I. Lenaola, J
September 11, 2015
Reported by Nelson Tunoi and John Ribia

Brief facts
The Council of Governors filed a petition
challenging the constitutionality of the National
Flag, Emblems and Names (Amendment) Act 2014.
In particular, the petitioner challenged section 4A
of the Act which prohibited all persons from flying
the national flag on their motor vehicles, save for the
President, the Deputy President, the Chief Justice, the
Speakers of the National Assembly and the Senate.
The petitioner claimed that the Act did not accord
to the letter and spirit of the Constitution, more
particularly the provisions relating to devolution
and national values established under article 10
of the Constitution of Kenya 2010. The petitioner
also contended that section 4A of the National
Flag, Emblems and Names (Amendment) Act 2014
violated the petitioners’ freedom of expression as set
out in article 33 of the Constitution of Kenya 2010.
The petitioner thus sought a declaration that the
provision of the National Flag, Emblems and Names
(Amendment) Act 2014 was unconstitutional, and
a permanent injunction that prohibited the 1st and
2nd respondents from initiating investigations and
commencing criminal proceedings against County
Governors on account of breach of section 4A of the
National Flag, Emblems and Names (Amendment)
Act 2014.
Issues

to specific state officers, contravened certain
constitutional provisions hence unconstitutional.
ii. Whether the National Flag, Emblems and Names
(Amendment) Act 2014 was a Bill concerning
Counties within the meaning of article 110 of the
Constitution and that without the participation of
the Senate it was rendered unconstitutional.
iii. Whether the petitioner (Council of Governors)
had locus standi to institute the petition before court.
iv. Whether the petition before court met the
constitutional threshold established in the case of
Anarita Karimi v Republic (1976-1980) 1 KLR 1272
requiring that constitutional petitions be pleaded
with reasonable precision.

Constitutional Law – fundamental rights and freedoms
– freedom of expression – petition challenging the
constitutionality of the National Flag, Emblems and
Names (Amendment) Act, 2014 - whether section 4A of
the National Flag, Emblems and Names (Amendment)
Act, 2014 violated the petitioners’ freedom of expression in
the context that flying the national flag fostered national
unity and patriotism – whether the petition had merit Constitution of Kenya, 2010, articles 33, 258(2) & 260;
National Flag, Emblems and Names (Amendment) Act
2014, section 4A

Constitutional Law - locus standi - whether the
i. Whether section 4A of the National Flag, Emblems Council of County Governors had the locus standi to
and Names (Amendment) Act, 2014, which restricted institute a constitutional petition alleging contravention
the flying of the national flag on motor vehicles of a fundamental freedom through a legislative process
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- whether the petition met the constitutional threshold
established in the case of Anarita Karimi v Republic (19761980) 1 KLR 1272 requiring that constitutional petitions
be pleaded with reasonable precision - Constitution of
Kenya, 2010 articles 1(1) & (4), 2(1) & (2), 3(1), 6(2), 9(1),
10, & 189(1)(a); National Flag, Emblems and Names
(Amendment) Act 2014, section 4A
National Flag, Emblems and Names (Amendment) Act,
2014
Section 4A:
“(1) A person shall not fly the national
flag on any motor vehicle.
(2)
Notwithstanding subsection (1),
the President, the Deputy-president, the
Chief Justice, the Speaker of the National
Assembly and the Speaker of the Senate
may fly the national flag on a motor
vehicle.
(3) A person who contravenes subsection
(1) commits an offence and shall be liable,
on conviction, to a fine not exceeding one
million shillings or to imprisonment for
a term not exceeding five years, or both.”
Held
1. The Constitution guaranteed all persons the
right to institute Court proceedings claiming the
Constitution had been or was threatened with
contravention. Persons in a juristic sense needed
not be incorporated. Under article 260 of the
Constitution of Kenya 2010 a person included a ‘body
of person whether incorporated or unincorporated’.
The Council of Governors was established under
section 19(1) of the Intergovernmental Relations
Act as a body that consisted of governors of the
forty-seven counties; as such the petitioner was a
body of persons and therefore had the requisite locus
standi to institute a claim for alleged violation of the
Constitution.
2. Though the Constitution of Kenya (Enforcement
of Fundamental Rights and Freedoms) Practice
and Procedure Rules 2013 did not strictly require
formalistic pleadings, the petitioner had met the
threshold set out in Anarita Karimi v Republic (19761980) 1 KLR 1272 requiring that constitutional
petitions be pleaded with reasonable precision.
Hence the petition had set out the legal foundation,
the facts relied upon, the manner in which the
Constitution had been violated and the remedies
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sought from the Court.
3. There was a general presumption that every Act
of Parliament was constitutional and the burden of
proof lay with persons who alleged otherwise. The
role of the court was not to interrogate the wisdom
of enacted laws. The courts could not act as “regents”
over what was done in Parliament because such an
authority did not exist. The only power the court
had was the power of judgment. The court neither
approved nor condemned any legislative policy.
4. The court in examining whether a particular
statutory provision was unconstitutional ought
to have regard to its purpose and its effect. Both
purpose and effect were relevant in determining
constitutionality; either an unconstitutional purpose
or an unconstitutional effect could invalidate
legislation. All legislation was animated by an object
the legislature intended to achieve. That object was
realized through impact produced by the operation
and application of the legislation. Purpose and effect
respectively, in the sense of the legislation’s object
and its ultimate impact, were clearly linked, if not
indivisible. Intended and achieved effects had been
looked to for guidance in assessing the legislation’s
object and thus the validity.
5. The National Government had not unlawfully and
exclusively appropriated the use of the National flag
to itself. It was within the mandate of Parliament to
enact a law that governed the use of the National Flag
as an important National symbol. Section 4A of the
National Flag, Emblems and Names (Amendment)
Act 2014, did not negate the use of the flag as a
symbol often waved around as part of celebrations
of patriotism and was a representative of all the
people of Kenya. There was no need to question the
wisdom and reasons why Parliament restricted the
State Officers authorized to fly the National Flag
on their official cars and mere displeasure by the
petitioner was no reason to do so.
6. The principle of equality did not mean that
every law had to have universal application for all
persons who were not by nature, attainment or
circumstances in the same position and the varied
needs of different classes of persons required special
treatment. Equality meant parity of treatment under
parity of conditions. Equality did not connote
absolute equality. A classification in order to be
constitutional ought to rest upon distinctions that
were substantial and not merely illusory. The test
was whether it had a reasonable basis free from
artificiality and arbitrariness embracing all and
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omitting none naturally falling into that category.
Thus, the courts could uphold a law intended to
benefit a class; so long as the legislative classification
had a rational relation to some independent and
legitimate legislative end.

of the Constitution was clear that a function not
assigned specifically to a County was a function
of the national government. The Constitution had
mandated Parliament to legislate for the Republic
on any matter and in that regard; it had done so
by regulating the use of the national flag on motor
7. The amendment did not limit the use of the
vehicles.
national flag to the national government only to the
exclusion of the county governments, but merely 11. Procedurally, Speakers of both chambers had to
limited the flying of the flag to certain State Officers classify Bills under article 110 of the Constitution
and not to the exclusion of the County Governors for them to have input from County governments.
specifically.
The speakers were to essentially resolve the question
as to whether and to what extent provisions of
8. The amendment did not violate the petitioner’s
a particular Bill affected the interests of County
members’ freedom of expression. The Statute did
governments and consequently whether County
not prohibit County Governments from flying the
input ought to be invited. However an issue of any
national flag in their respective Counties nor did it
national symbol was not an issue that concerned
make the use of the national flag within the Counties
Counties in any way so that it would be a matter for
unlawful. Section 4 of the County Governments
concurrences of the Speakers. It was not a matter that
Act mandated Counties to develop their own
was within the functions of a County Government as
symbols, including a County flag, hence the national
provided for under the Fourth and Sixth Schedule to
assembly promoted the principle of distinctness
the Constitution of Kenya 2010. The National Flags,
and independence of a County in forging its
Emblems and Names (Amendment) Act also did not
own identity. Parliament had also promoted the
concern money and as such it did not require the
freedom of expression of Counties as well as their
participation of the Senate in its enactment.
uniqueness, creativity and purpose. The law sought
to limit the flying of national flag on the official cars 12. The national flag was one of the symbols of
and restricted the same to a few State Officers. The the Republic of Kenya under article 9(a) of the
amendment was not unconstitutional to that extent Constitution. In other jurisdictions like the United
and it did not violate the freedom of expression in States of America, it was openly waved, raised and
that context.
allowed to fly and flitter in the wind in any place at
any time. The National Assembly in its wisdom had
9. County Governments could not enact legislation
limited its use on motor vehicles and thus the court
that mandated a County Governor to fly the national
was unable to invalidate that decision.
flag on his car as such an action would in essence
defeat the purpose of the National Flag, Emblems Petition dismissed, parties were to bear their own costs.
and Names (Amendment) Act.
10. The Constitution did not assign the enactment
of legislation on national symbols to any of the two
levels of Government. However the article 186 (3)
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