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THE TRANSFER OF PRISONERS BILL,2OI4

A Bill for

.\\ ACT of Parliament to facilitate the
implementation of arrangements made for the
transfer of persons serving sentence of
imprisonment for criminal offences committed in
Kenl'a or in countries outside Kenl'a, pursuant
to subsisting agreement

ENACTED bv the Parliament of Kenl'a as follos,s-

PART I - PRELIMINARY

1. 'this Act rlra)' be citecl as th; Transfer of
Prisrrners .\ct. l0l-l and shall come into operation on such
t'lute us the Attornel'-General nray. by notice in the Gazette,
aprpoint.

2. The object of this Act is to facilitate the transfer of
pristrners lretn'een Kenya and countries *,ith rvhich Kenya
has enteret'l into agrgslnents for the transfer of prisoners to
ertatrlr.' the prisoners to serve out their sentences of
inrpfiisonntent in the countries of their nationality or in
courrtrie s n'ith rvhich they have contmunitl,tir,'s.

3. ( l) hr this Act. unless the context otherwise
requires-

"administering country" nleans the country of origin
of a prisoner serving a sentence in Kenya:

"Cabinet Secretary" nleans the Cabinet Secretary for
the tirtre bein,g responsible for immigration:

"'Cabinet Secretary concerned" means the Cabinet
Secretary responsible tor matters relating to the matter for
which the sentence has been imposed;

"community ties" shall have the meaning assigned to
it by subsection (5);

"continued enforcement method" in relation to a

sentence of imprisonment, means enforcing the sentence-

Short title and
comnlencement.

Object of Act.

lnterpretation.
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(a) Withotrt grodifying,tfte.duration of the sentence
of imprisonment or its legal nature; or

(b) With only such rnodifieations to the duratiori of
the sentence or its legal nature es the Attorney-
General may consider are Rccessary to ensure
that enforeement of the senteRee is consistertt
with the law of Kenya;

"escort officer" in relation to a prisoner, means the
police officer, prison offleer or ather person specified in
the warrant authorizing the transfcr of the prisoner under
this Act as the escort officer for the prisoner;

"exffadition country" m6aRs any eountry that is
declared by the regulatiotrs to be aii extradition eountry;

"foreign law" means a prisoner who is a eitizen of an

admirtistering country;

"'Kenyatr eitizen" shall have the meaning assigned to it
under the Kenyan citizenship and Immigration Act, 2011;

"mental illness" shall have the meaning assigned to it
under the Mental Health Act;

includes senility, intellectual
damage or severe personality

l"mental impairment"
disability, mentrii illness,
disorder;

"mentally impaired prisoner" means -
(a) a person serving a sentence of imprisonment,

who is acquitted for an offence on the ground of
mental impairment; or

(b) a person serving a sentence of imprisonment
because the person has been found mentally unfit
to stand trial;

"national: in relation to a countfyi frloflns a person
who is a citizen of the counEry under that country's law;

"non-parole period" in relation to a sentonee of
imprisonment, means the part of the term of imprisonment
for that sentence during which the person is not to be
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released on parole, whethgr-that part of the term is fixed on

recommended by a court or fixed by operation of law;

"police officer" means a member of the National
Police Service; .

"prison officer" means a persq[ appointed or employed
to asgist in the management of a prison;

"prisonef" means a person who is serving a sentence in
a country outside Kenya and includes-

(a) a mentally impaired prisoner; md

(b) a person who has been releas€d on parole;

"prisoner's representativC means a penlcln whom the
prisoner has authorized to consent to the prisoner's
ransfer as set out to'in section 6;

"the regulations" means regglations made under this
Act and in force;.

"release on'parole" means any form of conditional
release in the nature of uarole, and includes-

(a) release oq probation;.and

(b) release on licence to be at large;

"responsible authority" means the authority
responsible for matters related to conectional services in a
sentencing country;

"sentence" means any punishmcnt or measure
involving deprivation of liberty ordered by a court for a
ileterminate or indeterminate term in the exercise of its
criminal jurisdiction, and includes any directior or order
given or made by the court with respgct to the
commencement of the punishment or.measure;

"sentencing'country" moans a country in which a

sentence of imprisonment is imposed and the prisoner is'
held in custody;



The Transfer of Prisoners Bill,20l4

'osuperintendento' (in relation to a prison) means the
person for the time being in charge of the prison;

ttransfer country" means a foreign country whose
citizen or with which a person with community ties is
imprisoned in Kenya;

"treaty" includes a convention, protocol, agreement or
arrangement.

(2) For the purposes of this Act, the following persons
shall be deemed to be serving a sentence of imprisonment-

(a) a person who has been released by a court from
serving the whole or a part of a sentencb of
imprisonment upon giving a security, with or
without sureties by recognizance or otherwise,
that the person will comply with conditions
relating to the person's behavior and in relation
to whom action can no longer be taken because
of a breach of a condition of the security or
because of the expiration of the security;

(b) a person who, through the exercise of the
prerogative or mercy or other executive
prerogative or discretion given by law, is no
longer required to serve t[e whole or part of a
sentence of imprisonment;

(c) a person on whom a sentence of imprisonment
has been impoyd but which has not yet begun.

(3) If a sentence of death imposed on a person has
been commuted to a term of imprisonment or to
imprisonment for life, this Act shall apply to and in
relation to the person'as if the sentence of death had been a
sentence of imprisonment for that term or for !ife.

(4) For the. purposes of this Act, a prisoner has
community ties with a transfer country if-

(a) the prisoner's principal place of residence
immediately before being sentenced to
imprisonment in Kenya was in the transfer
country;

r{
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(b) the prisoner's pQ{ent, grandparent or child has a
prinoipal placo of residence in the transfer
country;

(c) the prisoner has a close continuing relationship
involving freque[t contact and a personal interest

- in the other persoh's welfare with anyone whose
principal place of residence is in the transfer

. country.

(5) For the purposes of,.tl$q Act, a prisoner has
community ties with Kenya if -

(a) the prisoner's principal place of residence
immediately befpre bein'g sentenced to
imprisonment in the transfer counfy was' irr

(b) the prisoner's parent, grandparent or gltild lus a
principal place of residence in Kenya; 

'

(c) the prisoner is married to anyone whose principl
place of residence is in Kenya;

(d) the prisoner has a close continuing retationship,
involving frequent personal conthet ad. a
personal interest in the other person's welfare
with anyone whose principal placc of residence
is in Kenya.

4. This Act shall apply,in case where an agreeme$for
the transfer of prisoners subsists between Kenya urd &, . .:

sentencing country.

PART II - TRANSFER GENERALLY

5. (l) A prisoner may be transferred upon s request or
application-

(a) to the government of Kenya by the Sentoncing
country;

(b) by the Government of Kenya as the sentcncing
country; or

Applioetfutof
A.9f. ,:,. :,,:;;; ,:,r:' , :ri ,.:;r .':'r.1

rcquircdfor
trendcr.
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(c) by or on behalf of the prisoner to tfie Attorney-
General, and subsequent action by the Attorney-

, General.

.(2) Upon application made in writing to the Attorney-
General by a prisoner serving a sentence of imprisonment
in a prison'of a sentencing state, the Attorney-General shall
communicate such application to the sentencing state for'
consideration.

(3) If the Attorney-General is informed by the
responsible authority of a sentencing country that it agrees
with a request or an application for transfer of a prisoner to
Kenya, the Attorney-General shall advise the responsible
authority as to whether or not the Government of Kenya
agrees to such Eansfer, and if both governments agree
thereto, the Attorney-General shall initiate the transfer
procedure.

6. (l) A prisoner may conSent to being transferred
under this Act only if the prisoner is an adult and capable
of so consenting.

(2) Where a prisoner is h minor, or ip incapable of
consenting to a transfer under lhis Act, suoh consent may
be given by the prisoner's parent, guardian or legal
representative.

(3) A pris<iner or prisoner's represertative has a right
to be informed, in a language (including sign language 6r
,Braille) in which the prisoner or prisoner's representativE ls
'able to communicate with reasonable fluency, of the legal
consequences of transfer of the prisoner uniler this Act
before consenting to the trander.

(4) In the case of a priioner in a transfer counfiy, a
person w.ho has not reached the age that under the law of
that country is the age at which a person is considered for
legal purposes to be an adult, such person shall not give
any consent under this Act.

7. A prisoner may be transferred between Kenya and a
transfer country under this Act if the following conditions
are satisfied-

Conscnt of
prisoncr and
prisoncr's
reprcscntativc

Conditions for
transfer of
prisoncrs,
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(a) the prisoner is eligible for transfer from or to
. Kenya;

(b) Kenya and the transfer country have an

agreement for the transfer of the prisoner under
this Act;

(c) the prisoner or the prisoner's representative has

consented in writing to the transfer on the agreed
' terms;

(d) the appropriate consent in writing has been given
to transfer on the agreed terms;

(e) the relevant conditions for transfer of the
prisoner are satisfied;

(O the transfer of the prisoner is not likely to prevent
the surrender of the prisoner to any extradition
country-

(i) known by the Attorney-General to have
requested the extradition of the prisoner cr
to have expressed interest in extraditing the
prisoner; or

(ii) that, in the opinion of the Attorney-General,
is reasonably likely to request the prisoner's
extradition.

8. (1) A prisoner shall be eligible for transferato Kenya
from a sentencing country under this Act if the prisoner-

(a) is a Kenyan citizen; or

(b) is permitted to travel to, enter and remain in
Kenya indefinitely under the Kenya citizenship
and Immigration Act, 2011 and has community
ties with Kenya, and

(c) the offence for which the sentence is imposed is
punishable under Kenyan law.

(2) If a request is made for the fiansfer of a prisoner
to Kenya, the Attorney-General shall consult with the
Cabinet Secretary responsible for immigration about
whether the prisoner-

Eligibility for
fansfer of
prisoners to
Kenya

l
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(a) is eligible under subsection (1) for a.transfer to
Kenya; or

(b) is likely to be eligible under subsection (l) for a
transfer to Kenya at a future time specified by the
Attorney-General.

9. (i) the conditions for the transfer from Kenya of a
prisoner, other than a mentally impaired prisoner, shall be
as follows-

(a) neither the sentence of imprisonment imposed by
the Kenyan court nor the conviction on which it
is based is subject to appeal; and

Conditions for
Transfer from
Kenya.

(b)

(2)
mentally
if-

(a)

(c)

subject to subseetion (3), the acts or omissions
constituting the offence in relation to which the
prisoner is serving the sentence in Kenya would,
if the acts or omissions had occurred in the
transfer country, have constituted an offence in
transfer country; and

in a case where the sentence of imprisonment is
determinate, on the day of receipt of the request
for transfer-

(i) at least six months of the prisoner's sentence
remains to be served, whether or not the
prisoner has been released on parole; or

(ii) a period shorte'r than six rltonths remains to
be served and the Attorney-General has
decided that, in the circumstances, transfer
for a shorter period is acceptable.

The conditions for transfer from Kenya of a
impaired prisoner shall be deemed to be satisfied

neither the sentence of imprisonment imposed by
the Kenyan court nor the acquittal or finding of
unfitness to stand trial on which it is based is
subject to appeal; or
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(b) subject to subsection (3), the acts or omissions
constituting the offence-

(i) in respect of which the prisoner was charged
but acquitted on the ground of mental
impairment or found unfit to stand trial; and

(ii) in relation to which the prisoner is serving
the sentence in Kenya.

Would, if the acts or omissions had occurred in the
transfer country, have constituted an offence in the transfer
country; and

(c) in a case where the sentence of imprisonment is
determinate, on the day of receipt of the request
for ffansfer-

(i) at least six rtonths ofthe prisoner's sentencc
remains to be served, whether of not any
review affecting the duration of the senteflce
is pending; or

(ii) a period shorter than six months remains to
be served, and the Attorney-General has
decided that, in the circumstances of the
case, transfer for a shorter period is
acceptable.

(3) The Attorney-General may exempt particular cases
from the requirements of subsection (1) (b) or (2) (b).

10. (l) The conditions for the transfer to Kenya of a
prisoner, other than a mentally impaired prisoner, shall be
as follows-

(a) neither the sentence of imprisonment imposed by
the court in sentencing country nor the
conviction on which it is based is subject to
appeal under the law of that country;

(b) subject to subsection (3), the acts or omissions
constituting the offence in relation to which the
prisoner is serving the sentence in the sentencing

Transfer to
Kenya.
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country would, if the acts or omissions had
occurred in Kenya, have constituted an offence in
Kenya; and

(c) in a case where the sentence of imprisonment is
determinate, on the day of receipt of the request
for transfer-

at least six months of the prisoner's sentence
remains to be served (whether or not'the
prisoner has been released on parole); or

a period shorter than six months remains to
be served and the Attorney-General has
decided that, in the circumstances, transfer
for a shorter period is acceptable.

(2) The conditions for transfer to Kenya of a mentally
impaired prisoner shall be as follows-

(a) neither the sentence of imprisonment imposed by
the sentencing country's court nor the acquittal

. or finding of unfitness to stand trial on which it is
based is subject to appeal under the law of the
sentencing country; and

(b) subject to subsection (3), the acts or omissions
constituting the offence-

(i) in respect of which the prisoner was charged
but acquitted on the ground of mental
impairment or found unfit to stand trial; and

(ii) in relation to which the prisoner is serving
the sentence in the sentencing country.

Would, if the acts or omissions had occurred in
Kenya, have constituted an offence in Kenya; and

(c) in a case where the sentence of imprisonment is
determinate, on the day of receipt of the request
for transfer a period of six months or le3s of th:
prisoner's sentence remains to be served, whether
or not any review affecting the duration of the

(i)

(ii)

ll
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sentence is pending, and the Attorney-General
' had decided that, in the circumstances, transfer

for a shorter period is acceptable.

(3) The Attorney-General may exempt any particular
cases from the requirements of subsection (l) (b) or (2) (b), 

,

PART III - TRANSFER FROM KENYA

11. A prisoner serving a sentence of imprisonment in
Kenya, or the prisoner's representative, may apply to the
Attorney-General, in the manner prescribed by the
regulations, for transfer of the prisoner to a transfer country
to complete serving the sentence on terms agreed in
accordance with this Act.

12. (l) The Attorney-General shall forward a copy of
an application received under section 1l to each Cabindt
Secreiary, is any, who has or is likely to have an interest in
the transfer.

'tZl n Cabinet Secretary to rvhom an application is
forwarded shall advise the Attorney-General of any matter
that the Cabinet Secretary considers relevant to the

(3) A Cabinet Secretary to whom an application is
forwarded may request the Attorney-General td obtain
from the transfer country information that is relevant to the
Cabinet Secretary's assessment of the application

(a) The Attorney-General-

(a) shall notify a transfer country of an application
for transfer to that country; and

(b) may request the ffansfer country to indicate its
provisional views on the application, including.
the method by which it is likely that the sentence
of imprisonment would be enforced by,the
transfer country if, following a formal request for
trans-fer, it consents to the transfer.

(5) The Attorney-General may provide the transfer
country with-

Applications for
transfer from
Ke4ya.

heliminary
consideration of
application for
transfer ofa
prisoncgfrom'
Kenya.
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(a) defails of any :request for extradition of the
prisoncr that ,has. been made under the
Extradition, (Contiguous and Foreign countries)

,. " , , Acq.. .of,' ,the Extradition (Commonwealth
, cgpntties) Act or.of any expression of interest in

,' , extradition made by another country or of any

, . (b) , any,ottrrpr information that the Attorney-General
considers mpy assist the transfer country in
giving its provisional views on the proposed
traaser.

13. (l) Tlre A$orney-Ceneral may make a formal
rpq$Gst in writing for the transfer of a prisoner from Kenya
to a lrqllsfer cquotry.

(2) In deciding whether to make a formal request
under sub ection (l), th€ Attorney-General may take into
account eny mltter the Attorney-General considers
relevaat, including afly matter advised by a Cabinet
Secretary.

(3) Any transfar granted under this section shall be
subjoct to thc provigion of section 8.

t{. A f,on{sl r€quest for transfer from Kenya to a

transfcr country shall be accompanied by-

(a) infor"mation required to be provided in
accordance with anangements made with the

(b) any other available information which the
Attorney-General considers relevant to the
request and that may appropriately be provided.

15. (l) The Attorney-General shall trotrly thc prisoner
or the prisoner's representative and nay Cabinet Secretary
who appears to the Attorney-General to be responsible for
matters which relate to the transfer-

(a) of the decision of the transfer country with
respect to the requesu

Cap76

Formal request
for transfer.

lnformation to
accomPany a
formal request.

(i(rvcrnmcnl's
con5cnl t() transf(,
fnlm Kcnya
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(b) where the consent is given, of the proposed
method by which the sentence of imprisonment
shall be enforced by the transfer country; and

(c) any other proposed terms of the transfer.

(2) The prisoner or prisoner's representative and the
Cabinet Secretary concerned shall advise the Attorney-
General as to whether they consent to the transfer on the
terms proposed by the transfer country.

(3) The Attorney-General shall -
(a) decide whether or not consent should be given

for the transfer of a prisoner on the terms
proposed by the transfer country; and

(b) notify the transfer country whether consent-

(i) has been given for the transfer of the
prisoner on those terms; or

(ii) shall be given if the transfer country agrees
to.vary the terms proposed in a particular
way.

16. The Attorney-General may, subject to Part II,
issue a warrant, in the form prescribed by the regulations,
for the'transfer of a prisoner from Kenya to a transfer
country if written consent has been given by the prisoner or
the prisoner's representative-

(a) on the terms proposed by the transfer country;'or

(b) where the transfer country has agreed to vary.the
terms, on the terms as varied.

17. (l) A warrant for the transfer of a prisoner from
Kenya shall authorize the transfer of the prisoner form
Kenya to the transfer couutry to complete serving the
sentence of imprisonment iri accordance with terms agreed
under this Act.

(2) A warrant for transfer from Kenya shall -

Issues of warrant
for transfer from
Kenya.

Warrants for
transier from
Kenya.
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(a) specify the name and date of birth of the prisoner
to be transferred ;

(b) specify the transfer country to which the prisoner
is to be transferred; and

(c) confirm that both the prisoner's representative
and the transfer country have consented to the
transfer.

(3) If the prisoner is a prisoner other than a prisoner
who has been released on parole, the warrant shall -

(a) require the superintendent of the prison, or the
person in charge of the hospital or other place in
which the prisoner is serviqg the sentence of
imprisonment, to release the prisoner into the
custody of a person specified in the warrant; and

. (b) authorize the person to take the prisoner to a
place in Kenya and, if necessary, to detain the
prisoner in custody for the purpose of placing the
prisoner,in the custody of an escort officer for

. trrnsport out of Kenya; and

(c) authorize the escort officer to transport the
prisoner in custody out of Kenya to the transfer
country for surrender to a person appointed by
the transfer country to receive the pris.oner.

(4) If the prisoner has been released on parole, the
warrant shall-

(a) specify any approvals, authorities, permissions or
variations to the parole or other order or licence
that have been made under any Kenyan law; and

(b) specify any procedures for the transfer of the
prisoner to the transfer country that have been
agreed on with the transfer country and give any
necessary authorisations and directions.

(5) The Attorney-General may take any action that is
necessary to ensure that the warrant is executed in
accordance with its intended effect.
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lE. (l) The Attorney-General may cancel a warrant
for transfer from Kenya at any time before the prisoner to
whom it relates leaves Kenya.

(2) Without prejudice to the generality of subsection
(l), the Attorney-General shall cancel the warrant if the
prisoner or prisoner's representative or the transfer country
concerned, withdraws consent to the transfer.

PART IV - TRANSFER TO KENYA

19. An application for transfer of a prisoner to Kenya
may be made by the prisoners or by the Attorney-General
in accordance with section 5.

20. The Attorney-General may consent to a request
from a sentencing country for the transfer of a prisoner
serving a sentence of imprisonment in that country to
Kenya to complete serving the sentence on terms agreed
under this Act, if the Attorney-General is satisfied that such
a transfer fulfils the conditions set out in section 8.

21. Before consenting to the transfer of a prisoner to
Kenya under this Part, the Attorney-General may request
the sentencing country to provide-

(a) details of any request for the transfer of the

. prisoner that has been made to the sentencing
country or of any country that has expressed
interest in extradition the prisoner or that is
likely; in the opinion of the transfer country, to
request extradition; and

(b) any other information which the Attorney-
General considers relevant to the assessment of
whether consent should be given for the transfer
of the prisoner to Kenya.

22. Before consenting to the transfer of a prisoner to
Kenya under this Part, the Afforney-General shall-

(a) decide, in accordance with Part V, the method by
which the seirtence of imprisonment imposed by
the sentencing country will be enforced in Kenya
if the prisoner is transferred ; and

Cancellation of
warrant for
transfer frtm
Kenya.

Application for
transfer.

Transfer request
from sentencing
country.

Information to
accompany
request.

Enforcement of
sentence by court
in sentcncing
country.
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(b) advise the sentencing country of this and of any
other proposed terms on which consent is
proposed to be given to the transfer.

23.(l)The Attorney-General shall provide each
Cabinet Secretary concerned with-

(a) any information that the transfer country has
given to the Attorney-General; and

(b) particulars of-

(i) the method by which the Attorney-General
considers the sentr:nce of imprisoninent
imposed by the transfer corrntry could be
enforced by Kenya; and

(ii) any other proposed terms of the transfer.

(2) Each Cabinet Secretary concerned shall advise the
Attorney-General in writing as to whether the Cabinet
Secretary consents to the transfer on the terms proposed as
soon as possible after receiving tho notification

24. lhe Attorney-General shall-
(a) formally notify the sentencing country as soon as

possible after all appropriate consents to the
transfer have been given; and

(b) ask the sentencing country to formally consent to
the transfer on the terms proposed by Kenya and
to confirm the prisoner's formal consent to
transfer on those terms.

25. The Attorney-General may issue a warrant, in the
form prescribed by the regulations, for the transfer of the
prisoner from a transfer country to Kenya if written consent
has been given by the prisoner or prisoner's representative,
or, where the transfer country has agreed to vary the terms,
on the terms as varied.

26. (l) The sentencing country shall issue a warrant to
authorize the transfer of the prisoner from the sentencing
country to Kenya to complete serving the sentence of
imprisonment imposed by the sentencing country in

Government's
consent to transfer
to Kenya.

Formal consent to
transfer.

Issue of warrant
for transfer to
Kenya.

Warrants fot
transfer to Kenya
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accordance *ittr terms. agreed under this
Act.

(2) A warrant for transfer to Kenya shall-

(a) specify the name and date of birth of the prisoner
to be transferred; and

(b) specify the sentencing country from which the
prisoner is to be transferred; and

(c) confirm that-

(i) the .prisoner's or prisoner's representative;
and

(ii) the transfer country, h:lve each given their
written consent to the transfer.

(3) If the prisoner is a prisoner other than a prisoner
who has been released on parole, the w'arrant shall-

(a) authorize an escort officer to collect ttie prisoner
from a place, whether in Kenya or the sentencing
country specified in the warrant; and

(b) if the place is in the transfer country-

(i) authorize the escort officer to transport the
prisoner in custody to Kenya for surrender
to a person appointed by the Attorney-
General to receive the prisoner; and

(ii) if appropriate, authorize the escort officer to
escort the prisoner to the prison, hospital or
other place, in Kenya, for the prisoner to
begin serving the remainder of the sentence
of imprisonment in accordance with this
Act; and

(c) if the prisoner is escorted to a prison, require the
superintendent of the prison to take the prisoner
into custody to be dealt with in accordance with
the terms agreed under this Act; and
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(d) if the prisoner is escorted to a hospital or other
place, authorize the detention of the prisoner in
that hospital or place to be dealt with in
accordance with the terms agreed under this Act.

(4) If the prisoner has been released on parole, the
warrant shall-

(a) specify the procedures (if any) for the transfer of
the prisoner to Kenya that have been agreed upon
with the sentencing country; and

(b) give any necessary authorisations and directions.

(:i) The Attorney-General may give any other
di.recti,rn oroPProval necessary to ensure the warrant is
executed in accordance with its terms.

27. (l) The Attorney-General may cancel a warrant
for transfer to Kenya at any time before the prisoner to
whom it relates leaves the sentencing country.

(2) The Attorney-General shall cancel the warrant if
the prisoner or the prisoner's representative or the
sentencing country concerned, withdraws consent to the
transfer.

28. The prisoner to whom a warrant relates shall be
entitled to be released when the prisoner has completed
serving the sentence of imprisonment in accordance with
this Act unless any other law authorizes the prisoner's
detention in respect of an offence othdr than that in relation
to which the sentence of imprisonment was imposed.

PART V. BNFORCEMENT OF SENTENCE

29. On transfer of a prisoner from Kenya under this
Act, the sentence of imprisonment is taken for all purposes
in the transfer country, and the prisoner is a prisoner of the
transfer country.

30. (1) During the period in which a sentence of
imprisonment is served in a transfer country by a prisoner
transferred from Kenya under this Act, the prisoner's
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conviction may ba quashed or otherwise nullified and the
prisoner may be pardoned or granted any amnesty or
commutation of sentence of imprisonment that could be
granted under Kenyan law as if the prisoner were serving
the sentence of imprisonment in Kenya.

(2) lf, during the period in which the sentence of
imprisonment is served by a prisoner transferred from
Kenya under this Act to a fransfer country, the prisoner's
conviction is quashed or otherwise nullified or the prisoner
is pardoned or granted amnesty or commutation of sentence
of imprisonment under Kenyan law, the Attorney-General
shall immediately notify the transfer country that the
prisoner should no longer be detained in custody or
otherwise subjected to detention or supervision only
because of the sentence of imprisonment..

31. The Attorney-General may direct a sentence of
imprisonment imposed on a prisoner by a court of a
sentencing counffy to be enforced on transfer of the
prisoner to Kenya under this Act by means of-

(a) the continued enforcement method; or

(b) the converted enforcement method.

32. (1) The sentence of imprisonment to be enforced
under section 31 may not be more severe, in legal nature or
duration, than the sentence of imprisonment imposed by
the sentencing country.

(2) Without prejudice to subsection (l)-

(a) if the sentence of imprisonment imposed by the
transfer country is for a determinate period, the
sentence of imprisonment to be enforced under
this Act may not be for a longer duration than
that sentence; and

(b) if the sentence of imprisonment imposed by the
sentencing country is for an indeterminate
period, the sentence of imprisonment to be
enforced under this Act shall, as far as
practicable, be subject to similar terms affecting
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the duration of the sentence as those. imposed in
the transfer country; and

(c) the sentence of imprisonment to be enforced
under this Act may not be of a kind that involved
a more severe form of deprivation of liberty than
the sentence of imprisonment imposed by the
sentencing iountry.

33. (l) In ordering that a sentence of imprisonment be
enforced by the continued enforcement method or the
converted enforcement method , the Attorney-General may,
subject to section 32, give such directions as the Attorney-
General may consider appropriate as to the duration and
legal nature of the sentence of imprisonment as it is to be
enfort ed under this Act.

(2) Without pr6judice to the generality of subsection
(l), dir-:ctions may be made-

(a) as to the entitlement of the prisoner to be
released on parole following the transfer; and

(b) if the prisoner is a mentally impaired prisoner, as

to any review to be undertaken of the mental
condition of the prisoner and treatment to be
provided to the prisoner following the transfer.

(3) For the purpose of forming an opinion or
exercising a discretion under this section, the Attorney-
General shall have regard to such factors as the Attorney-
General may consider relevant, including-

(a) any submissions made by the sentencing country;

(b) the sentence of imprisonment that might have
been imposed if the acts 'and omissions
constituting the offence had been committed in
Kenya; and

(c) any limitations or requirement that in relation to
the way in which a sentence of imprisonment
imposed by the sentencing country may be
enforced in Kenya arising from any agreement to
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which Kenya and the sentencing country are
parties

34. (l) A prisoner who is transferred to Kenya under
this Act shall have no right of appeal or review in Kenya
against the sentence of imprisonment imposed by the court
of the sentencing country.

(2) a prisoner shall have no right of appeal against a
decision of the Attorney-General concerning the
enforcement in Kenya under this Act of a sentence of
imprisonment imposed by a court of a sentencing country.

35. (l) Any period of the sentence of imprisonment as

originally imposed'by the sentencing country served by the
prisoner before the transfer shall be deemed to have been
served under the sentence of imprisonment as enforced
under this Act.

(2) While serving a sentence of imprisonment
imposed by a sentencing country that is enforced under this
Act, a prisonOr who is transferred to Kenya under this Act
may be detained in a prison, hospital or any other place in
Kenya.

(3) Any Kenyan law, practice or procedure concerning
the detention of prisoners shall apply in relation to the
prisoner on and after transfer to Kenya to the extent that it
is capable of applying concurently with this Act.

(4) Without prejudice to subsection (3), Kenyan law
and practice and procedure relating to thg following matters
shall be applicable to a prisongr who is transferred to
Kenya under this Act-

(a) conditions of imprisonment and treatment of
prisoners;

(b) the release on parole of prisoners;

(c) the classification and separation of prisoners;

(d) the removal of prisoners from one prison to
another;
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(e) the removal of prisoners between prisons and
hospitals or other places or between one hospital
to other plaee and another;

(0 the treatment of mentally irnpaired prisoners; and

(g) the eligibility for participation in prison
programs.

(5) A prisoner shall be entitled to any remission or
reduction of the sentence of imprisonment imposed by the
transfer country for which the piisoner would be eligible
in aecordance with any applicable Kenya law if the
sentence were a sentence of imprisonment for an offence
against a law of Kenya.

(6) Nothing in this section shall prevent the sentencing
country from pardoning or grartting amnesty to or quashing
or otherwise nullifying the conviction of a prisoner serving
a sentence of imprisonment imposed by the sentencing
country in-Kenya in accordance with this Act, or from
commuting the sentence.

36. (l) During the period in which a sentence of
imprisonment is served in Kenya by a prisoner transferred
to Kenya under this Act, the prisoner may be pardoned or
granted any amnesty or commutation of sentence of
imprisonment that could be granted under Kenyan law if
the sentence of imprisonment had been imposed for an
offence against a Kenyan law.

(2) The Attorney-General may, in a form prescribed
by the regulations, direct that a prisoner may not be
detained in custody or otherwise be subjeeted to detention
or supervision in Kenya under a sentence or imprisonment
imposed by a sentencing country and enforced under this
Act only because of that sentence of imprisonment if,
during the period in which the sentence of imprisonment is
served in Kenya, the sentencing counry notifips the
Attorney-General that the prisoner's conviction has been
quashed or otherwise nullified or that the prisoner has boen
pardoned or granted amnesty or commutation of sentence
of imprisonment under the law of the fransfer country.

Pardon, amnesty
or commutation
of sentencesof
imprisonmcnt
ofprisoners
transferred to
Kenya.



The Transfer of Prisoners Bill,2014 '2589

PART YI. MISCELLANEOUS

37'.The terms agreed under this Act for the transfef of
a prisoner rnay, if the Attorney-Ceneral considers it
appropriate, include terms relating to the recovery of the
eosts and expenses reasonably incurred in transferring the
prisoner.

38. The Attorney-General shall onsure that any
prisoner or prisoner's representative who makes a request
for transfer under this Act is kept informed of the progress
of the request.

39, The Attorney-General may, in writing, delegate
all or any qf the Attorney-General's powers under this Act
or the regulations to the Solicitor-General or to any Deputy
Solicitor-General.

40. (1) The following provisions apply to the transit
in custody through Kenya of a prisoner who is being
transferred from a sentencing country to another transfer
country-

(a) the prisoner may be transported in custody
through Kenya for the purposes of the traRsfer;

(b) if the aircraft or ship that transports the prisoner
makes a landingor calls at a place in Kenya-

(i) the escort officers may hold the prisoner in
custody at the place for a period not
exceeding twenty-four hours;

(ii) police officers may provide such assistance
at theplace as is reasonable and necessary
to facilitate transporting of the prisoner in
custody.

(iii) Any magistrate to whorn application is
made, in a form preseribed by the
regulations, by on on behalf of the
sentencing country concerned, shall issue a

warrant ordering a person specified in tho
warrant to hold the prisoner in cuslody for
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such period or periods as the magistrate may
consider necessary to facilitate the transport
of the prisoner;

(iv) The Attorney-General may, on application
made by the sentencing country concerned,
authorize a magistrate in writing to issue a
warrant ordering a person namr:d in the
warrant to hold the prisoner in custody for a
further specified period in order to facilitate
the transporting of the prisoner;

' (v) the Attorney-General may, at any time,
direct a person having custody of the
prisoner under paragraph (iv) to release the
prisoner from custody.

(2) The total period or periods of any custody in
accordance with paragraph (l) (b) may not exceed ninety-
six hours.

41. (l) a police officer may, without warrant, arrest a
person is the officer believes on reasonable grounds that
the person has escaped from custody authorized by this
Act.

(2) As soon as practicable after arresting a person in
accordance with subsection (1), a police officer shall take
the person before a magistrate

(3) If the magistrate is satisfied that the person has
escaped from custody authorized by this Act, the
magistrate may issue a warrant authorizing any police
officer to return the person to the custody from which the
person escaped.

A. A prisoner w.lrd is being transferred to or from
Kenya undEr a warrant issued under this Act shall be
deemed to be in lawful custody for the purpose of sections
122, 123 and l?A of the Penal Code.

43' (1) The Attorney-General may make regulations
prescribing matters -
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(a) reQr.lilsd or permitted by this Act to be
pre:tcribed; or

(b) necessary or convenient to be prescribed for
carrying out or giving effect to this Act.

(2) Regulations made under subsection (l) may make
provision for or with respect to information to be provided
to prisoners and other persons for the purposes of this Act
relating to the international transfer of prisoners.

(3) The' regulations may prescribe offences for
contravening, or failing to comply with, any of the
regulations and provide for the imposition of a fine for
such an offr:nce not exceeding one huniked thousand
shillings.

l
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MEMORANDUM OF OBJECTS AND REASONS

The legislative proposal giving rise to this Bill has been submitted by
the Attorney-General. The principal object of this Bill is to create a
framework to facilitate the implementation of arrangements made for the
transfer of prisoners serving sentences of imprisonment in Kenya or in
countries outside Kenya, pursuant to agreements between Kenya and such
countries.

Part I of the Bill has preliminary provisions. These include
definitions to clarify the expressions used in the Bill.

This Part clarifies that the provisions will apply where an agreement
for the transfer of prisoners subsists between Kenya and the transfer
country.

Part II of the Bill sets out the general provisions with respect to
transfer.

For a transfer to take place an application therefore must be made to
Kenya by the sentencing country, or by the Government of Kenya as the
sentencing cotrntry in the case of a transfer from Kenya, It may also be

made to the Attorney-Goneral by or on behalf of the prisoner. The Part
also sets outthe requirement for consent, and the condition for the transfer
of prisoners.

The conditioirs for the transfer of a prisoner to or from Kenya are also
set out.

Part tII of the Bill sets out the procedures for the transfer of a
prisoner from Kenya. These inelude the making of the application to the
Attorney-General and consideration of the application,, both by the
Attorney-General and by the Cabinet Secretaries responsible for matter
relating to that which respects the sentence. The Attorney-General then
contacts the transfer country.

The Attorney-General may also make a formal request to a transfer
country for the transfer of a prisoner from Kenya. The Part also provides
that the Attorney-General may cancel a warrant issued for the transfer of a
prisoner from Kenya at any time before the prisoner leaves the country, if
the consent for such transfer is withdrawn personally by the prisoner or the
prisoner's representative, or by the transfer country.

.. Part IV of the tsill has provisions on the transfer of prisoners to
' Kenya. This Part provides thatihe application for transfer should be made
, through the Attorney-General to the sentencing country. It also provides

that a sentencing country may apply to the Attorney-General for such a
transfer, and provides the details regarding such a requests and the consent
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by the Attorney-General, The trdnsfers are effected through warrants
issued by the Attorney=General.

Part V of the Bill provides for the enforcement of the sentences of
transferred prisoners. A prisoner transferred from Kenya shall be deemed
to have been sentenced by the court of the transfer country,.and to be a
prisoner of the transfer country. lt also provides that such a s€ntence may
be adjusted in accordance with Kenyan law. It specifies that the sentence
served by a prisoner transferred to Kenya may not be harsher than that
originally imposed. It also provides that the prisoner may not appeal
against his sentence in Kenya, nor may appeal against a decision of the
Attorney-General concerning the enforcement of it in Kenya.

Par VI of the Bill has miscellaneous provisions, including recovery of
expenses of the transfer, sharing of information with the prisoners'
representative, and the duty of Kenya in cases of the transit in custody of a
prisoner during transfer between two other countries. It also provides for
the rs-arrest of a transferrpd prisoner who escapes from custody.

The enactment of this Bill shall occasion additional expenditure of
public funds, which shall be provided for through the estimates.

This Bill is not a Bill concerning county governments.

Dated the 7th May,Z0l4.

ADEN DUALE,
Leader of the Majority Party.
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