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THE COMPANIES AND INSOLVENCY
LEGISLATION (CONSEQUENTIAL

AMENDMENTS) BILL, 2015

A Bill for
An Act of Parliament to make amendments to

various Acts consequential on the enactment of
the Companies Act,2015 and the Insolvency Acto
201s

ENACTED by the Parliament of Kenya, as follows-
1. (1) This Act may be cited as the Companies and

Insolvency Legislation (Consequential Amendments) Act,
2015.

(2\ The provisions of this Act shall come into
operation on such date or sush different dates as the
Cabinet Secretary may by notice in the Gazette, appoint.

2. The Records Disposal Act is amended in the
Schedule by deleting the words "Companies Act (Cap.
486)- section 382" appearing in relation to the Registrar of
Companies and substituting therofbr the words "Companies
Act, 201 S-section 845".

3. Section 46 of the Advocates Act is amended by
deleting paragraph (e) and substituting therefor the
following new paragraph-

(e) any disposition, eontract, settlement,
conveyance, delivery, dealing or transfer
that is, under &e Insolvency Act, 2015, void
or ineffective against the Official Receiver
or a bankruptcy trustee or an interim trustee
in proceedings under that Act.

4. The Chattels Transfer Act is amended by repealing
section 13 and replacing it with the following new
section-
unr€sisteredinstruments 13. (1) In this section-
to be void in cortain

Short title and
commencement

Amendm€nt to
Schedule to Cap 14

Amendmnt of
section 46 of Cap
16.

Repeal of section I 3

of Cap 28.
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"the relevant chattels", in relation to an
instrument, are the chattels referred to in
subsection (2); and

"the relevant event", in relation to a
person who owns or has an interest in the
relevant chattels', means-

(a) if the person is adjudged bankrupt
the commencement of the
bankruptcy;

(b) if the person has entered into a

voluntary affangement-the date
on which the arrangement takes
effect;

(c) if the person has assigned the
relevant chattels to creditors or
entered into a composition with
creditors-the date on which the
assignment or composition takes
effect;

(d) if a summary instalment order has
been made in respect of the
person-the date on which order
takes effect; or

(e) if the person is subject to an
execution process-the date on
which the process takes effect.

(2) An instrument relating to chattels
that is not registered before the deadline is
void as against the persons specified in
subsection (3) in so far as the property in, or
the right to the possession of, those chattels
is after the relevant event in the possession
or apparent possession of-

(a) the person making or giving the
instrument; or

(b) any person against whom the
process was issued under or in the
execution of which the instrument
was made or given.

(3) The persons referred to in
subsection (2) are as follows:
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(a) the Official Receiver or the
bankruptcy trustee in respect of the
estate of the person to whom the
relevant chattels belong;

(b) the supervisor of any voluntary
arrangement entered into by that
person, or the trustee acting under
any composition or other
affangement entered into for the
benefit of the creditors of that
person;

(c) any person who seizes the relevant
chattels in the course of executing
the process of a court authorrzing
their seizure;

(d) every person on whose behalf that
process was issued.

(4) For the purposes of subsectron (2),
the deadline for the registration of an
instrument to which this section applies is-

(a) the period within which the
instrument may be registered in
accordance with section 6; or

(b) if the High Court extends the
period for registration, the expiry of
that extended period.

(5) So long as an instrument continues
to be registered under this Act, the chattels
comprised in that instrument are, for the
purposes of the Insolvency Act, 2015, to be
treated as being not owned by, or in the
possession or at the disposal of, the person
who made or gave the instrument.

5. The Arbitration Act is amended by repealing
section 38 and replacing it with the following new
section-
Effectofbankruptcyon 38. (1) If_
agreement to settle
differences byubitration. (a) it is provided by a term in a

contract to which a bankrupt is a

Repeal ofsection 38
ofCap 49.
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party that any differences arising
out of or in connection with the
contract are to be referred to
arbitration; and

(b) the bankruptcy trustee adopts the
contract,

the term is enforceable by or against that
trustee so far as relates to those differences.

(2) Subsection (3) applies if-
(a) a person who has been adjudged

bankrupt had, before the
commencement of the bankruptcy,
become a party to an arbitration
agreement;

any matter to which the agreement
applies requires to be determined in
connection with or for the purposes
of the bankruptcy proceedings; and

the case is one to which subsection
(1) does not apply.

(3) When this subsection applies, any
other party to the agreement or-

(a) if there is no creditors' committee,
the bankruptcy trustee; or

(b) if there is a creditors' committee,
the bankruptcy trustee with the consent of
the creditors' committee,

may apply to the High Court for an order
directing the relevant matter to be referred
to arbitration in accordance with the
agreement.

(4) On the hearing of an application
made under subsection (3), the High Court
may, if of the opinion that that matter ought
to be determined by arbitration, make an
order to that effect.

(5) This section applies if-

(b)

(c)
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(a) the arbi'trdion is a dornestic oae;

(b) the bedmryt is ra citizen of , or
onalnari'ly resides in, Kenya; or

(c) the larv o.f Kenya is applicable
accordiug to the rules ,retrating to
the oonflict of ,laws.

6 The Prevention of Fraud {Investments) Act is
amended by repealring section 11 and r€plaoing :it w"i,th .the

following n€w secti{on-

-qfl#ffi}qffi*: 11- (l) :$rbject to this section, &

principal's lioelrce rnay be granted 'to a
per.son only if.a guara'ntee, in tl.le prescribed
fonla, is provided by such glr:rantor as the
Cabinet Secrotary appfoves to 'the ef,fect
that, if an insolvency event involving the
applicant occurs during the currency ofthe
lic.ence, the guErantor w,ill pay to the
bankruptcy ffustee or the liguidator the strm
of one million shillings or such othersurn as
the Cabireet Secretary'de*ennines froar tinre
to timre.

(2) The bankruptcy tnxst€e or liquidator
may r€cover frorn the guarantor'a sum ,that

boeomes payable to a bankrqptcy trustee
under a guaf;afltee gi\ren in accordance with
subsection (l)r

(3) If any such surn exceeds the amount
required to satisff the debts and liabilities
(including the costs and 'expenses of the
bankruptcy administration, the amount of
the excess or the amount of the sum
(whichever is the less) is repayeible by the
bankruptcy .trtrstee or liquidator to or in

'"'%::H:.TlT::
'tompany includes a body corporate

that is not a company registered under the
Cornpanies Act,2015;

Repeal of socri,on 'l ll

of,Crp:658.
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"insolvency event" means-

(a) in relation to a natural person-

(i) the making of a bankruptcy
order in respect of the person;

(ii) the entering into by the person
of a deed of composition or a
voluntary alrangement with
the person's creditors;

(iii) the making of a summary
instalment order in respect of
the person; or

(iv) the entry of the person into the
no assets procedure; or

(b) in relation to a company-

(i) the making of a liquidation
. order or an administration

order in respect of the
company;

(ii) the passing of a resolution for
the voluntary liquidation of
the company; or

(iii) the entering into a voluntary
arrangement with the creditors
of the company.

7. Section 17 of the Prevention of Fraud (Investments)
Act is amended-

(a) in subsection (3) by deleting paragraph (c) and
substituting therefor the following new
paragraph-

(c) made or given by or on behalf of a corporation
to holders of securities of, or to persons
employed by, or to creditors of, the
corporation or any other corporation that, in
relation to the first-mentioned corporation, is a
subsidiary company with respect to securities
of either such corporation; or;

(b) by inserting the following new subsection
immediately after subsection (7)-

Amendment of
section l7 ofCap
658.
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(8) In this section, "subsidiary company" has the
meaning assigned to it in section 4 of the Companies Act,
2015;'

8.The Societies Act is amended in section 2-
(a) by inserting the following new definitions in

proper alphabetical sequence-

"Cabinet Secretary" means the Cabinet Secretary for
the time being responsible for matters relating to societies;

"liquidator" means a liquidator appointed under
section 33;

(b) by deleting paragraph (a) of the definition of
"society" and substituting therefor the following
new paragraph-
"(a) a company or foreign company registered

under the Companies Act, 2015".

9. Section 4 of the Societies Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary".

1.0. Section 7 of the Societies Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary".

LL. Section 8 of the Societies Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary'.

12. Section l0 of the Societies Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary".

1,3. Section l l of the Societies Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary".

L4. Section 13 of the Societies Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary".

15. Section 15 of the Societies Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary".

16. The Societies Act is amended by repealing section
33 and replacing it with the following new section-

Liquidationorcertain 33. (l)The Cabinet Secretary may, by
order published in the Gazette-

Amendment of
section 2ofCap.l08.

Amendment of
section 4 of
Cap. I 08.

Amendment of
section 7 of
Cap.108.

Amendment of
section 8 of
Cap. I 08.

Amendment of
section l0 of
Cap. I 08.

Amendment of
section I I of
Cap.108.

Amendment of
section 1 3 of
Cap. I 08.

Amendment of
section I 5 of
Cap. l 08.

Repeal ofsection of
33Cap. I 08,
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(a) appoint a person to be the
liquidator of a society that is an
urrlawful society, or that has had its
registration cancelled or its
exemption resciflded under Patt III
or has otherwise ceased to exist;
and

(b) vest in the liquidator all property
(both movable and irnrnovable) of
the society.

(2) As soon as practicable after the
publication of an order under subsection (l)t
the liquidator shall proceed to liquidate the
affairs of the society.

17. The Societies Act is amended by repealing section
34 andreplacirtg it with the following l:w section-

::'^::::f":l'.::h" 34. (1) Il after all the debts andsocletv ls sotvent.' liabilities of the society of which the
liquidator has notice and the costs of the
liquidation have been satisfied or provided
for, there are any surplus assets, the
liquidator shall prepare and submit to the
Cabinet Secretary a scheme for the disposal
of those assets.

(2) lf, after making such amendments
(if any) as the Cabinet Secretary considers
appropriate, the Cabinet Secretary approves
a scheme submitted to the Cabinet Secretary
under subsection (1), the Cabinet Secretary
shall endorse the approval on the
amendments.

(3) As soon as practicable after the
Cabinet Secretary has endorsed the scheme,
the liquidator shall distribute the surplus
assets in accordance with the scheme.

18. The Societies Act is amended by repealing section
35 and replacing it with the following new sectiorr-
Procedureirsocietvis 35. (l) If the assets of the society are
ins0lvent- insufficient to enable the debts and

liabilities of which the receiver has notice

Repeal of *etlon 3il
ofCep.l08.

Repeal of srction 35
ofCap.lOE.
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and the costs of the liquidation to be
satisfied in full, the liquidator shall-

an amount sufficient to
costs of the liquidation;

(a) set aside
meet the
and

(b) after doing so, divide the balance
among the creditors who ltave
proved their debts in proportion to
the size of their claims.

(2) Except as provided by this Act, the
provisions of the Insolvency Act, 2015,
relating to the liquidation of a company
apply to the liquidation of a society as they
apply to the liquidation of a company.

19. The Societies Act is amended by repealing section Rcpearorsctioh36

36 and rcptucing ii *itt it. roiio*ing n.* s6ctionl orcap'r,&'

Suppremerrtarv 36. (l) Stamp duty is not be payable on
Drovisiohs reletihs to the
iffiil;ffi;f",rY."*an order made under section 33, and so far

as the order affects registered land-
(a) the liquidator shall lodge it with the

relovant registrar for registration,
who shall register it accordingly
without charge; and

(b) on the registration of the document,
the land vests in the liquidator.

(2) For the purpose of discovering,
taking possession of, recovering and
realising the property of the society, the
liquidator has all the powers vested in the
Official Receiver or a liquidator by the
Insolvency Act, 2015.

(3) Before distributing any assets under
this Part, the liquidator shall-

(a) fix a date by which the creditors of
the society are required to prove
their claims or be excluded from
any distribution made before they
have proved their claims; and
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(b) shall publish in the Gazette a notice
of that date, and notify that date to
those creditors individually so far
as it is practicable to do so.

(4) The liquidator may charge fees for
liquidating a society at the rate prescribed
for the liquidation of companies under the
Insolvency Act, 2015, or such other fees as

the Cabinet Secretary may in any particular
case or kind of case order.

(5) If an order has been made in
respect of a society under section 33, the
Cabinet Secretary may, by a further order
published in the Gazette, suspend the
operation of the order for such period as

seems to the Cabinet Secretary to be
necessary for the purpose of enabling the
society to liquidate its own affairs.

20. Section 38 of the Societies Act is amended by
deleting subsection (4) and substituting therefor the
following new subsection-

(4) If any person does or omits to do an act that
constitutes an offence under subsection (2), the requiring
officer may, if of the opinion that it would be advisable to
be able to identify the person in the future, order that a
photograph and impressions of fingerprints of the person
be taken, in which case section 55 of the National Police
Service Act, 2011, applies as though the person were in
lawful custody.

21. Section 53 of the Societies Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary".

22. The Societies Act is amended by inserting the
following new section immediately after section 54-

Savings md trmsitional
provision.

s5. If-
(a) any act or thing that was done or

omitted to be done by or to the
Cabinet Secretary under this Act
before the commencement of Part

Repeal ofsection 38
ofCap.l 08.

Amendment of
section 53 of
Cap.108.

Amendment of
section 55 of
Cap.108.

l

I

I
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16 of the First Schedule to the
Companies and Insolvency
Legislation (Consequential
Amendments) Act 2015 had effect
immediately before that
commencement; and

(b) that act or thing could be done or be
omitted to be done by or to the
Cabinet Secretary under this Act
after that commencement,

that act or thing is taken to have been done
or omitted to be done by or to the Cabinet
Secretary.

23. Section 49 of the Methylated Spirits Act is *ffijT;|',"'
amended in subsection (1) by deleting paragraph (d) and cap.r20.

substituting therefor the following paragraph-

(d) bV a bankruptcy trustee in respect of spirits
forming part of the bankrupt's estate.

24. The Law of Succession Act is amended by #B:|::f""t'
repealing section 89.

25. The Industrial Training
repealing section 27 and replacing
new section-

Act is
it with

amended by l,'Fl1.ili""'"" "
the following

Effect of bankruptcy on
contract of
apprenticeship or
indentured leamership.

27.(l) If a contract of apprenticeship
or indentured learnership is discharged by a
bankruptcy trustee in accordance with
section 69 (2) of the Insolvency Act,2075,
the bankruptcy trustee shall, within one
month after discharging the contract, notify
the discharge to the Director-General.

(2) A bankruptcy trustee who, without
reasonable excuse, fails to comply with
subsection (1) commits an offence and on
conviction is liable to a fine not exceeding
two hundred thousand shillings.

(3) A failure to comply with
subsection (1) does not prevent the
discharge of the contract from taking effect.
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26. Section 31 of the Narcotic Drugs and Psychotropic
Substances (Control) Act is amended by deleting
subsection (4) and substituting therefor the following new
subsection-

(4) On taking custody and control of a person's
property in accordance with a restraint order, the Official
Receiver becomes be entitled to receive, in respect of the
performance of the Official Receiver's functions in relation
to the property, fees equal to the fees that that would be
payable if the Official Receiver were carrying out the
functions of a bankruptcy trustee under the Insolvency Act,
2015.

27. Section 2 of the Land Control Act is amended by
deleting the definition of the term "private company" and
substituting therefor the following new definition--

"private company" means a private company within
the meaning of section 9 of the Companies Act, 2015.

28. Section 42 of the Wildlife (Conservation and
Management) Act is amended by deleting subsection (2)
and substituting therefor the following new suhsection-

(2) This section does not apply to the possession of a
trophy by a person who is in possession only because the
person is-

(a) the liquidator or administrator of a company that is
in liquidation or under administration; or

(b) the bankruptcy tflrstee or interim trustee of a

bankrupt person's estate; or
(c) the personal representative of a deceased person's

estate.

29. Section 3 of the Uplands Bacon Factory Act is
amended by deleting subsection (3).

30. The Insurance (Motor Vehicle Third Party Risks)
Act is amended by repealing section 15 and replacing it
with the following new section-

Contracts of insurance
againrt liabilities to third
parties.

15. (1) In this section-
"company" includes a body corporate

that is not a company registered under the
Companies Act, 2015;

"insured person" means a person who
is insured under a contract of insurance

Amendment of
section 3l of
Cap.245.

Amendment of
section 2 of
Cap.302.

Amendnent of
se.ction 42 of Cap
346.

Amerd[rillt of
section 3 of
Cap.362.

Repoal ofsootion 15

ofCap.405.
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egainEt liabilitips to third parties; and

"insolvency event" means-

(a) in relation to a natural person-

(il the making of a bankruptcy
order in respeet ofthe person;

(ii) tho entering into by the person
of a dped of composition or a
voluntary arrangement with
tho person's creditors;

(iii) the making of a swnmary
instalment order in respect of
the person; or

(iv) tho entry of the persoR into the
no osootr proeedure; or

G) in rplation fo a company-
(i) the mating of a liquidation

order or an administration
order rn rpspect of the
companJ;

(ii) tho passing of a resolution for
the voluntary liquidation of
the comPanY; or

(iii) the enfronng into a voluntary
arrangement with thp creditors
of the company,

"linbilitips to third parties", in rgla{ion
to an insurp.d, dogs not inplude any liability
of thp insurpd in the c,aBacity of insurer
undeJ some ofher pootrapt of in$urance.

(2) If an inpured person, either before
after the qgcurr€ncp of an insolvency event,
inpurs liability to a third pilrty, the person's
flghts againot the insurer undpr the contract
orp tfan$fprr€d to arrd vpst in the third party.

(3) If-
(a) an order is madq under Part V of

the Insolvency Act, 2015 for the
adnlinistration of the esfate of a

deceased debtor in accordance with

i

i
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that Part; and

(b) a debt provable in bankruptcy is
owing by the deceased in respect of a
liability against which the deceased was
insured under a contract ofinsurance against
liabilities to third parties,

the deceased debtor's rights against the
insurer under the contract in respect of that
liability are, irrespective of anything in that
Act, transferred to and vest in the person to
whom

(4) In so far as a contract of insurance
made in respect of any liability of the
insured to third parties purports (either
directly or indirectly) to avoid the contract,
or to alter the rights of the parties under it-

(a) on the happening of an insolvency
event involving the insured; or

(b) on the making of an order under
Part V of the Insolvency Act,20l5
in respect of the insured's estate,

the contract is void.

(5) On a transfer under subsection (2)
or subsection (3), the insurer becomes under
the same liability to the third party as the
insurer would have been under to the
insured. but-

(a) if the iiability of the insurer to the
insured exceeds the liability of the
insured to the third party, nothing
in this section af cts the rights of
the insured against the insurer in
respect of the excess; and

(b) if the liability of the insurer to the
insured is less than that liability,
nothing in this section affects the
rights of the third party against the
insured in respect of the balance.

(6) This section does not apply to a
company that is in voluntary liquidation
only for the purposes of reconstruction, or
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of amalgamation or merger with another
company.

31. Section 24 of Insurance (Motor Vehicle Third
Party) Act is amended by deleting subsection (1) and
substituting therefor the following new subsection-

(l) Subject to this section, a person is qualified to be
registered if the person-

(a) has been awarded by the Examinations Board a
certificate designated the Final Accountancy
Certificate;

(b) holds a qualification approved by the Registration
Board under subsection (2);

(c) was, at the commencement of this Act, both
ordinarily resident in Kenya and a member of a

professional body specified in the Schedule to the
Accountaiits (Designation) Act (now repealed), as

in force immediately before the commencement ol'
this Act; or

(d) is a person who, before the 27th November, 1976,
was authorised by the Registrar of Companies
under section 161(1Xb) of the Companies Act
(now repealed) to hold appointment as an auditor
of a company, and was so authorised at the
commencement of this Act."

32. Section2 of the Insurance Act is amended-
(a) by deleting the definition of "auditor" and

substituting therefor the following new
definition-

ooauditor" means a stafutory auditor as defined by
section 3(1) of the Companies Act,2015;";

(b) bV inserting the following new definition in the
proper alphabetical sequence-

"Cabinet Secretary" means the Cabinet Secretary for
the time being having responsibility for public finance;

(c) by deleting the definition of "subsidiary" and
substituting therefor the following new
definition -"subsidiary" means a subsidiary company as

defined by section 4 of the Companies Act, 2015.

Amcndntcnt rtf
scclion 24 ofCxp
405

Amcndnrent of
scction 2 ol ('a1-.

4X'7
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33. Section 5 of the Insurance Act is amended-
(a) by deleting subsection (2) and substituting therefor

the following new subsection-
(2) As soon as reasonably practicable after each year

ending on 31st December, the Board shall provide
the Cabinet Secretary with a report on the
operation of this Act during that year, together
with summaries of returns and documents
deposited with the Cabinet Secretary in
accordance with Part VI during that year.

(b) by inserting the following new subsection
immediately after subsection (2)-

(3) Within one month after receiving the report and
summaries under subsection (2), the Cabinet Secretary
shall affange for them to laid before the National
Assembly.

34. Section 16 of the Insurance Act is amended by
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary".

35. Section 17 of the Insurance Act is amended-
(a) by deleting subsection (4) and substituting therefor

the following new subsection-
(4) If a body corporate in respect of whom a direction

has been given under subsection (1), (2) or (3) is
placed in liquidation, the direction ceases to have
effect unless the court directs otherwise.

(b) bV deleting subsection (5) and substituting therefor
the following subsection-

(5) If the person under investigation is a body
eorporate and-

(a) as a result of a report by an investigator, the
Commissioner considers that it would be in the
interests of policy holders for the body to be
placed in liquidation; or

(b) the body has failed, or is failing, to comply with a
direction issued under this section,

the Commissioner may, after giving the body a reasonable
opportunity of making representations, apply to the court
for an order for the liquidation of the body, in which case
the provisions of Part VI of the Insolvency Act, 2015 (as
modified by Part XII of this Act) apply to the body."

Amendment of
section 5of Cap
487.

Amendment of
section 16 of
Cap487

Amendment of
section 17 of Cap
487.
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36. The Insurance Act is amended by repealing $3:l"olT"'"'''
section 19 and replacing it with the following new
section-

Only authorized persons

to carry on insurance
business

19. (1) Except as otherwise provided in
or under this Act, only a person registered
under this Act may carry on insurance
business-

(a) in Kenya (whether in respect of
Kenya insurance or reinsurance
business or otherwise); or

(b) outside Kenya in respect of Kenya
business, except Kenya business
that is solely reinsurance business.

(2) A person resident in Kenya or an
association of persons or body corporate
established in Kenya who or which carries
on insurance business in any part of the
world other than Kenya is, for the purposes
of this Act, taken to be an insurer carrying
on that business within Kenya.

(3) A person who carries on insurance
business in contravention of subsection (1)
commits an offence and on conviction is
liable to a fine not exceeding five million
shillings.

(4) If, after being convicted of an
offence under subsection (3), a person
continues to carry on insurance business in
contravention of subsection (l), the person
commits a further offence on each day on
which the contravention continues and on
conviction is liable to a fine not exceeding
five hundred thousand shillings for each
such offence.

(5) If a person found guilty of an
offence under subsection (3) is a natural
person, the person is liable, in addition to, or
instead of, a fine, to imprisonment for a

term not exceeding two years.
(6) If a body corporate is convicted of

an offence under subsection (3), the
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commission of the offence constitutes
grounds on which the Commissioner may
apply to the court for the liquidation of the
body corporate."

37. The Insurance Act is amended by repealing }f3jr';[i:"'t"''
section 21.

38. The Insurance Act is amended by repealing #3:f.".t|""""
section 22 and replacing it with the following new
section-

:J:,1i:;:fi:i*",,, 22. Subject to section 23, a person may
p"i*o,,. be registered as an insurer under this Act

only if-
(a) the person is a body corporate

registered under the Companies
Act,2015; and

(b) at least one third of the controlling
interest in the body (whether in
terms of shares, paid up share
capital or voting rights) is wholly
under the control of-
(i) citizens of Kenya;

(ii) a partnership whose partners
are all citizens of Kenya; or

(iii) a body corporate whose shares
are wholly owned by citizens
of Kenya or is wholly owned
by the Government, or a

combination of them."

39. Section 23 of the Insurance Act is amended by *ffjffi:!"J,,
deleting the expression "Minister" substituting therefor the 4Bi.

expression "Cabinet Secretary".

40. Section 24 of the Insurance Act is amended by *ffijff:'r"J",
deleting the expression "Minister" substituting therefor the 48i.

expression "Cabinet Secretary".

41. Section 25 of the Insurance Act is amended in Amendmentor

subsection (4) by deleting the words "Companies Act" and 
section25cap'487

substituting therefor the words "Companies Act, 2015".
42. Section 28 of the Insurance Act is amended by *IiJfffi:"J".

deleting the expression "Minister" substituting therefor the 48'1.
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expression "Cabinet Secretary".

43. Section 29 of the Insurance Act is amended by
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary".

44. Section 31 of the Insurance Act is amended by
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary".

45. Section 34 of the Insurance Act is amended by
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary".

46. Section 40 of the Insurance Act is amended by
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary

47. Section 41of the Insurance Act is amended by
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary".

48. Section 41 of the Insurance Act is amended by
deleting subsection (5) and substituting therefor the
following new subsection-

(5) An insurer that fails to comply with the
requirements of subsection (1), (2) or (3) is taken to be
unable to pay its debts within the meaning of section 383 of
the Insolvency Act, 2015.

49. Section 47 of the Insurance Act is amended by
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary".

50. Section 48 of the Insurance Act is amended by
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary".

51. Section 50 of the Insurance Act is amended-
(a) in subsection (a) bV deleting paragraph (i) and

substituting therefor the following new
paragraph-
(i) promissory notes, bills of exchange or other

instruments issued by a company registered
under the Companies Act, but only if they are
guaranteed by a bank licensed under the
Banking Act.";

Amendment of
section 29 ofCap.
487.

Amendment of
section 3lofCap.
487.

Amendment of
section 34 ofCap.
487.

Amendment of
section 40 ofCap.
487.

Amendment of
section 4l ofCap.
487.

Amendment of
section 4l ofCap.
481.

Amendment of
section 47 of Cap.

487.

Amendment of
section 48 ofCap.
487.

Amendment of
section 50 ofCap.
487.
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(b) in subsection (8) by deleting the expression
"Minister" substituting therefor the expression
"Cabinet Secretary".

(c) by deleting subsection (11) and substituting
therefor the following new subsection-

(11) Subsection (9) does not apply to an
investment made by an insurer in the shares of
another insurer if that other insurer is a company
registered under the Companies Act, 2015, and
carries on insurance or reinsurance business in
Kenya."

52. Section 56 of the Insurance Act is amended by
deleting subsection (4) and substituting therefor the
following new subsection-

(4) Every insurer shall, for the purposes of this
section, appoint annually an auditor who is approved by the
Commissioner.

53. Section 67C of the Insurance Act is amended in
subsection (1) bV deleting paragraph (g) and substitute
therefor the following new paragraph-

(g) if an insurer is unable to pay its debts within the
meaning of section 383 of the Insolvency Act,
2015.

54. The Insurance Act is amended by repealing
section 7l and replacing it with the following new
section-

Restrictions on providing 71. ( 1 ) An insurer shall not in
financial accommodation
by insurers. Kenya-

grant financial accommodation on
the security of its own shares; or

grant, or permit to be outstanding
without adequate security, other
financial accommodation (not
being a loan) on and within the
surrender value on a policy of life
assurance issued by the insurer-

(i) to a shareholder, officer or
employee of the insurer or to a
family member of such a

Amendment of
section 56 ofCap,
481,

Amendment of
section 67C ofCap.
481.

Repeal of section 7l
ofCap.487.

(a)

(b)
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shareholder,
employee; or

officer or

(ii) to a company of which the
shareholder, officer or
employee or family member is
a shareholder, director, officer
or employee.

(2) An insurer may, on compassionate
grounds, grant to an officer or employee of
the insurer an unsecured loan or advance not
exceeding one hundred thousand shillings
on condition that the officer or employee
receive no further loan or advance from the
insurer unless the officer or employee has
fully repaid any previous loan or advance
granted to the officer or employee by the
insurer.

(3) Sections section 166, 161,169 and
170 of the Companies Act, 2015 do not
apply to a loan granted to a director of an
insurer if-

(a) the loan is one granted on the
security of a policy of life
assurance on which the insurer
bears the risk; and

(b) the policy was issued to the director
on the director's own lif'e and the
loan is within the surrender value
of the policy.

(4) In this section, "financial
accommodation" includes a loan, an
advance and a financial guarantee.

55. Section 79 of the Insurance Act is amended by
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary".

56. Section 95 of the Insurance Act is amended by
deleting subsection (3) and substituting therefor the
following new subsection-

(3) It during a child's lifetime, a person
effecting a policy in respect of the child dies or is
adjudged bankrupt before the child has reached

Amendment 01'

section 79 of Cap.
487

Amendment of
Section 95 ofCap
481
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the vesting age, the representative of the person
holds the policy in trust for the child until the
child reaches the vesting age or dies before
reaching that age, subject to any dealings other
than testamentary ones by the person before
death or bankruptcy.

(3A) The representative may assign,
mortgage, charge, surrender, vary or otherwise
deal with the policy and apply the proceeds (if
any) as the representative believes to be
appropriate for the maintenance or benefit of the
child and the continuation of the policy.

(3B) The insurer issuing the policy is under
no obligation to ensure that the proceeds of the
policy (if any) are applied for the maintenance or
benefit of the child.

(3C) In subsections (3) and (3A), "the
representative", in relation to-

(a) a deceased, means the executor or administrator of
the deceased's estate; or

(b) in relation to a person who has been adjudged
bankrupt, means the bankruptcy trustee of the
person's estate or the Official Receiver."

57. The Insurance Act is amended by repealing
section 120 and replacing it with the following new
section-

V.luntarv liquidation 120. An insurer carrying on long term
business cannot be liquidated voluntarily,
despite Part VI of the Insolvency Act, 2015.

58. The Insurance Act is amended by repealing
section l2l and replacing it with the following new
section-

Liquidati'nbvthecourt. 121. (1) If an application for the
liquidation of an insurer is presented by a
person other than the Commissioner, the
applicant shall serve a copy of the
application on the Commissioner.

(2) On being served with a copy such
an application, the Commissioner becomes a

Repeal of section
120 ofCap.487

Repeal ofsection
l2l ofCap 487.
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59. The
section 122
section-

Insolvency of insurer.

Application for the
liquidation of insurer by
the court.

party to the proceedings and is entitled to be
heard at the hearing of the application.

Insurance Act is amended by repealing
and replacing it with the following new

l22,For the purpose of section 383 of
the Insolvency Act, 2015, an insurer is taken
to be unable to pay its debts if at any time
the requirements of section 41 (which relate
to margins of solvency) are not observed by
the insurer."

123. (l) The Commissioner may, with
the prior approval of the Board, make an
application to the court for the liquidation of
the insurer in accordance with Part VI of the
Insolvency Act, 2015 in any of the
following circumstances:

(a) as provided by section 19(5) or
67(3) ot this Act;

(b) on the ground that the insurer is
unable to pay the insurer's debts
within the meaning of section 383
of the Insolvency Act,2Ol5;

for a period of six months after notice of the
failure or contravention has been given to
the insurer by the Commissioner;

(c) on the ground that the insurer is
unable to fulfil the reasonable

(d) on the ground that it is just and
equitable in the interests of the
policy holders that the insurer
should be wound up;

(e) on the ground that the insurer has
failed to pay tax that is due and

Repeal of section
122 of Cap 487

60. The Insurance Act is amended by repealing ffi:?Sl;:tj]'
section 123 and replacing it with the following new
section-

i

i
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outstanding;

(0 on any other ground prescribed by
regulations made for the purposes
of this section under section 180 of
this Act.

(2) Subsection (1) does not apply to an

insurer that is already being liquidated by
the court.

(3) The court may, after considering
the application made by the Commissioner,
order the liquidation of the insurer if it is
satisfied that-

(a) there are sufficient grounds for
making the order; and

(b) it is just and equitable for the
insurer to be liquidated."

(c) on the ground that the insurer-

(i) having failed to comply with a

requirement of this Act, has
continued that failure; or

(ii) having contravened a provision
of this Act, has continued that
contravention,

61. The Insurance Act is amended by repealing trnlSffi.ji:
section 124 and replacing it with the following new
section-

Transfers of
businesses.

insurance 124. (l) In this section-

(a) "transferee insurer" means the
insurer to which an insurance
business (or part of it) is transferred
as referred to in subsection (2); and

(b) "transferor insurer" means the
insurer or insurers that have
transferred that business or part.

(2) If an insurer transfers its insurance
business, or any part of it, to another insurer
under an arrangement in accordance with
which the insurer or its creditors have

i
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claims against the other insurer, then, if the
other insurer is being liquidated by the
court, the court shall, subject to the
provisions of this section, order the
transferor insurer to be liquidated in
conjunction with the other insurer.

(3) The court may by the same or a

subsequent order appoint the same person to
be liquidator for the two insurers and make
provision for such other matters as the court
considers necessary, with a view to the
insurers being liquidated as if they were a
single insurer.

(4) The commencement of the
liquidation of the transferee insurer is,
unless the court otherwise orders, the
commencement of the liquidation of the
transferor insurer.

(5) In adjusting the rights and liabilities
of the members of the several insurers
between themselves, the court shall have
regard to-

(a) the constitution of the insurers; and

(b) the arrangements entered into
between the insurers in the same
manner as the court has regard to
the rights and liabilities of different
classes of contributories in the case
of the liquidation of a single insurer
or as near as possible as the
circumstances allow.

(6) If the transferor insurer is not in the
process of being liquidated at the same time
as the transferee insurer, the court may order
the liquidation of the transferor insurer only
if satisfied, after hearing any objections that
may made by or on behalf of that insurer to
its being liquidated, that it would be just and
equitable for it to be liquidated.

(7) An application may be made for the
liquidation of the transferor insurer in
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conjunction with the transferee insurer by
any creditor of, or person interested in,
either of the insurers.

(8) rf-
(a) an insurer is the transferee insurer

in relation to one insurer and as the
transferor insurer in relation to
another insurer; or

(b) several insurers are transferor
insurers in relation to a single
transferee insurer,

the court may deal with any number of those
insurers together or in separate groups, as it
considers most appropriate in accordance
with the principles set out in this section."

62. The Insurance Act is amended by repealing
section 125 and replacing it with the following new
section-

Repeal of section
125 ofCap.487.

lnsurers that are
subsidiaries of non-
insurers.

125. (1) If an insurer is a subsidiary of
a company that is not an insurer and the
company is liquidated under the Insolvency
Act,2015, the subsidiary rnay be liquidated
only on the basis of a separate application
for winding up.

(2) lf the subsidiary carries on long
term insurance business (whether with or
without other classes of insurance business)
and is ordered to be liquidated, the
following assets of the subsidiary are to be
reserved exclusively for the benefit of the
policy holders of long term insurance
business:

(a) all the admitted assets of the
statutory funds;

(b) any other assets of the subsidiary
that have been included in a
separate balance sheet relating to
the long term insurance business;

(c) any assets that, though not shown
against the statutory funds or in that

i

I

i
rl

i
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balance sheet, should in the oplnron
of the court be equitably
apportioned to the long term policy
holders.

(3) The assets referred to in subsection
(2) may be used for a purpose other than for
the benefit of the long term insurance policy
holders only if the rights of those policy
holders have been fully satisfied or
otherwise provided for."

63. The Insurance Act is amended by repealing ffS:lSil}H:
section 126 and replacing it with the following new
section-

Evidenre in proceedings
for liquidation of insurer.

126. (l) If on the hearing of an
application for liquidating an insurer made
by the Commissioner under section 123(l),
evidence is given that the insurer was
insolvent at the close of the period to which
the accounts and balance sheet ofthe insurer
last deposited under section 61 relate, or at
any date as at which an investigation was
last made under section 57 or 58, is, unless
the contrary is proved, evidence that the
insurer continues to be unable to pay its
debts.

(2) Rules made under section 701 of
the Insolvency Act, 2015 may regulate the
procedure and the practice to be followed in
proceedings with respect to the liquidation
of insurers under this Act."

64. Section 147 of the Insurance Act is amended by
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary".

65. Section 153 of the Insurance Act is amended by
deleting subsection (2) and substituting therefor the
following new subsection-

(2) A broker can registered under this Act only if
registered as a company under the Companies Act, 2015
and if the company has a paid up capital of not less than

Amendment of
section 147 ofCap
487.

Amendment of
section 153 ofCap.
487 .
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one million shillings of which not less than sixty percent is
owned-

(a) by Kenya citizens;

(b) by a partnership whose partners are all citizens of
Kenya; or

(c) by a corporate body whose shares are wholly
owned by citizens of Kenya or which is wholly
owned by the Government.

This subsection is subject to subsection (3) and has
effect despite any other provision of this Act to the
contrary.

66. Section 168 of the Insurance Act is amended by l1ilfffi:?:",
deleting the expression "Minister" substituting therefor the 4B't

expression "Cabinet Secretary".

67. Section 169 of the Insurance Act is amended by l}iljffi:?!,,
deleting the expression "Minister" substituting therefor the 4E7. ,

expression "Cabinet Secretary'.

68. Section 179 of the Insurance Act is amended by *Iil"dffiji:",
deleting the expression "Minister" substituting therefor the 4t7

expression "Cabinet Secretary".

69, The Insurance Act is amended by repealing ff["#Sil]!i"
section 180 and replacing it with the following new
section-

!:XtI:jHH: 180. The Cabinet Secretary may make

frr,li:T::rorpurposes 
regulations providing for all matters that areulu,lnu' required or permitted to be prescribed by
this Act, or that are necessary, desirable or
convenient to be prescribed for giving effect
to this Act."

70. Section 181 of the Insurance Act is amended by :Iijfffffi:,,
deleting the expression "Minister" substituting therefor the 487

expression "Cabinet Secretary".

71, Section 187 of the Insurance Act is amended by llijfffi'.'jr.*,
deleting the expression "Minister" substituting therefor the
expression "Cabinet Secretary

72. Section 190 of the Insurance Act is amended by iliij"tT;3:?f""r.
deleting the words "Companies Act" and substituting 487

therefor the words "Companies Act, 2015
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73. Section 196 of the Insurance Act is amended-
(a) except in subsection (5), by deleting the expression

"Minister" wherever it occurs and substituting the
expression "Cabinet Secretary";

(b) bV deleting subsection (5) and substituting therefor
the following new subsections-

(5) After the expiry of six months from the date on
which the cancellation of registration of an insurer has
taken effect under this section, the Commissioner may,
with the prior approval of the Cabinet Secretary, apply to
the court for a liquidation order in respect of the insurer.

(5A) Subsection (5) does not apply if-
(a) the registration of the insurer has been revived

under subsection (4); or

(b) an application for a liquidation order has already
been made to the court in respect of the insurer".

74, The Insurance Act is amended by inserting the
following new section immediately after section 204-

Amendment of
section I 96 of Cap.
487.

Insertion of section
205 into Cap.487

Transitional and savings
provision.

20s. rfl-
(a) any act or thing that was done or

omitted to be done by or to the
Minister under this Act before the
commencement of Part 7 of the
First Schedule to the Companies
and Insolvency Legislation
(Consequential Amendments) Act,
2015 had effect immediately before
that commencement; and

(b) that act or thing could be done or be
omitted to be done by or to the
Cabinet Secretary under this Act
after that commencement,

that act or thing is taken to have been done
or omitted to be done by or to the Cabinet
Secretary".

75. Section 7 of the Banking Act is amended by i:lilfT:T"
deleting the expression "Minister" and substituting therefor cap.488.
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the expression "Cabinet Secretary".

76. Section 8A of the Banking Act is amended by llijfli'ji'
deleting the expression "Minister" and substituting therefor Cap.488.

the expression "Cabinet Secretary".

77. Section 9 of the Banking Act is amended by lIiJfT:I"'
deleting the expression "Minister" and substituting therefor cap.488.

the expression "Cabinet Secretary".

78. Section 12 of the Banking Act is amended by }ffifff:'i'
deleting the expression "Minister" and substituting therefor cap.488.

the expression "Cabinet Secretary".

79. Section 24 of the Banking Act is amended by i';:jjff:'i'
deleting subsection (1) and substituting therefor the Cap.488.

following new subsections-
(l) Subject to subsection (7), every institution

shall appoint annually a statutory auditor (within the
meaning of section 3(1) of the Companies Act, 2015)
and approved by the Central Bank.

(1A)A statutory auditor appointed under
subsection (1) shall audit and report on the annual
balance sheet and profit and loss account required to
be submitted to the Central Bank in accordance with
section 23 (l).
80. Section 29 of the Banking Act is amended by l}iJj]f:',"'

deleting the expression "Minister" and substituting therefor Cap.488.

the expression "Cabinet Secretary".

81. Section 3lof the Banking Act is amended by *ffifTi|i:'
deleting the expression "Minister" and substituting therefor Cap.4tis.

the expression "Cabinet Secretary".

82. Section 32 of the Banking Act is amended by lI"JfUX'i'
deleting the expression "Minister" and substituting therefbr Cap.48ri.

the expression "Cabinet Secretary".

83. Section 34A of the Banking Act is amended by l:'JfUI;l
deleting subsection (5) and substituting therefor the cap.488.

following new subsections-
(5) While the institution is in liquidation under

this section, the liability of the shareholders of the
institution for uncalled subscriptions to the capital
stock of the institution continues;

(6) The institution shall discharge its liability to
its depositors as soon as practicable after the
commencement of the liquidation and shall then rank
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all other creditors in accordance with the Insolvency
Act,2015.

84. The Banking Act is amended by repealing section
35 and replacing it with the following new section-

Liquidation or insolvent 35. ( 1) If satisfied on reasonable
grounds that an institution has become
insolvent, the Central Bank may appoint the
Board to be a liquidator of the institution.

(2) Such an appointment has the same
effect as the appointment of a liquidator by
the High Court under Part VI of the
Insolvency Act, 2015, and for that purpose,
references in that Act to "the relevant date"
and "commencement of the liquidation" are
taken to be references to the date on which
the Board is appointed as liquidator.

(3) A person may not be appointed as

liquidator of an institution under Part VI of

'n"'l;T',i"^X#t;, 
akeady been

appointed as its liquidator; or

(b) if the Board has not already been so

appointed without the approval of
the High Court.

,,0,1?J1"r,ti:"T,"#f;:%?,T:l#Jlt'
(a) has certified that it does not intend

to exercise its powers under this
section; or

(b) has failed to exercise its powers
within such period, not exceeding
three months, as the High Court
may specify.

(5) When a liquidator (other than the
Board) has been appointed as liquidator of
an institution, the Central Bank may, at any
time, apply to the High Court for an order
that the liquidator be removed and the Board
be appointed as liquidator instead.

Repeal of section 35

of Cap.488.
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(6) If the High Court appoints the
Board instead of the liquidator, the
provisions of the Insolvency Act, 2015,
apply to a liquidation by the Board but only
to the extent that they are not inconsistent
with this Act and any regulations made
under it.

(7) When the Board is appointed as

liquidator of an institution, it may do all or
any of the following-

(a) carry on the business of the
institution so far as may be
necessary for its beneficial
liquidationl

(b) appoint an advocate to assist it in
the performance of its functions;

(c) pay any classes of creditors in full;

(d) enter into any compromise or
alrangement with creditors or
persons claiming to be creditors;

(e) compromise-

(i) all calls and liabilities to call,
debts and liabilities capable of
resulting in debts, and all
claims (whether present or
future, certain or contingent, or
ascertained or sounding only in
damages) subsisting or alleged
to be subsisting between the
institution and a contributory or
other person who may have a
liability to the institution; and

(ii) all questions affecting the assets
or liquidation of the institution,

on such terms as may be agreed;

(f) take security for the discharge of
any such call, debt, liability or
claim and give a complete
discharge for it.

(8) In addition to the powers conferred

i
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by subsection (7), the Board may when
acting as a liquidator of an institution-

(a) set off payment made to a protected
depositor out of the fund against
any dividend subsequently
determined as payable to such
depositor;

(b) recover interest payable to the
institution on loans, overdrafts and
other credit facilities outstanding as

at the date of liquidation;

(c) offset deposits and any other
liabilities to the institution's
customers against any loans or
debts owed to the institution as at
the date of liquidation;

(d) invest surplus funds in the
liquidation account that are not
immediately required for the
purpose of financing day to day
operations in short-term placements
with reputable institutions
approved by the Board or in such
Government securities as the Board
may determine.

(9) In the exercise of its powers as a
liquidator, the Board may, by notice in
writing, require any person who is or has at
any time been a director, managing director,
secretary, principal officer, manager, officer
or employee, agent, accountant or auditor of
the institution or any person who has
custody of any funds or other assets of the
institution being liquidated to-

(a) give to the liquidator all reasonable
assistance in connection with the
liquidation;

(b) appear before the liquidator for
examination concerning matters
relevant to the liquidation;
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(c) produce any records or documents
that relate to the affairs of the
institution being liquidated.

(10) In performing its functions under
this section, the Board is subject to the
supervision of the Central Bank.

(11) When the Board has been
appointed as liquidator in respect of an
institution, the powers of the Board are
exercisable only if and to the extent
authorised by the Central Bank.

(12) When the High Court has
appointed a liquidator in respect of an
institution, the powers of the liquidator are
exercisable only if and to the extent
authorised by the High Court.

(13) On the application of any
interested party, the High Court may, if it
considers it appropriate to do so, appoint a
liquidation committee having the same
powers as a liquidation committee appointed
under Part VI of the Insolvency Act, 2015.

(14) The Cabinet Secretary may make
regulations generally for carrying out the
liquidation of an institution under this
section, and in doing so may-

(a) apply relevant provisions of the
Insolvency Act, 2015, with or
without modifications; and

(b) include provision as to the manner
and time in which depositors and
other creditors of the institution
(preferential or otherwise) are
required to submit proofs of their
debts to the Board.

(15) For the purpose of this section, an
institution becomes insolvent if-

(a) it is unable to pay its debts within
the meaning of section 383 of the
Insolvency Act, 2015;
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(b) a liquidation order is made against
it, or a resolution for creditors'
voluntary liquidation is passed,
under Part VI of the Insolvency
Act,2015;

(c) it is unable to pay amounts due and
payable to its depositors; or

(d) the Central Bank determines on
investigation that the value of its
assets is less than the amount of its
liabilities".

85. The Banking Act is amended by inserting the
following new sections immediately after section 35A-

HilfJJfi. 35B..(l) The Central Bank may appoint
;d#;;;;ilincerrainthe Board as administrator to manage to
circumstances. manage the institution's affairs and

property, but only it is satisfied that-
(a) the institution is or is likely to

become unable to pay its debts; and

(b) the administration order is
reasonably likely to achieve at least
one of the objectives of
administration.

(2) For the purpose of subsection
(lxb), the objectives of administration are
the following:

(a) to maintain the institution as a
going concern;

(b) to achieve a better outcome for the
institution's creditors as a whole
than would likely to be the case if
the institution were liquidated
(without first being under
administration);

(c) to realise the property of the
institution in order to make a
distribution to one or more secured
or preferential creditors.

Insertion of section
35B,35C,35D in
Cap 488.
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(3) The appointment of the Board as
administrator of an institution has the same
effect as the appointment by the High Court
of an administrator of a company under
Division 3 of Part VIII of the Insolvency
Act,20l5.

(4) A person may not be appointed as

administrator of an institution under Part
VIII of the Insolvency Act 2015.

(a) if the Board has already been
appointed as its administrator; or

(b) if the Board has not already been so
appointed without the approval of
the High Court.

(5) The Court may give approval under
subsection (4Xb) only if the Central Bank-

(a) has certified that it does not intend
to exercise its powers under this
section; or

(b) has failed to exercise its powers
within such period, not exceeding
three months, as the High Court
may specify.

(6) When an administrator (other than
the Board) has been appointed in respect of
an institution, the Central Bank rnay, at any
time, apply to the High Court for an order
that the administrator be removed and the
Board be appointed as administrator instead.

(7) If the High Court removes the
administrator and appoints the Board
instead, the provisions of Part VIII of the
Insolvency Act, 2015, apply to an
administration by the Board but only to the
extent that they are not inconsistent with
this Act and any regulations made under it.

(8) A receiver or receiver and manager
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may not be appointed in respect of an
institution and any provision pulporting to
confer power to appoint such a receiver or a
receiver and manager is taken to be a power
to appoint an administrator under Part VIII
of the Insolvency Act,2015.

(9) It before the commencement of
Part 2 of the First Schedule to the
Companies and Insolvency Legislation
(Consequential Amendments) Act, 2015, a
receiver or receiver and manager of an
institution has been appointed in respect of
an institution, the receiver, or receiver and
manager, is taken to be an administrator
appointed under Part VIII of the Insolvency
AcL2015.

(10) When the Board is appointed as
administrator in respect of an institution are
exercisable only if and to the extent
authorised by the Central Bank.

(11) The powers of an administrator
(other than the Board) appointed or taken to
have been appointed in respect of an
institution are exercisable only if and to the
extent authorised by the High Court.

(12) In the exercise of its powers as an
administrator, the Board may, by notice in
writing, require a person to whom
subsection ( I 3) applies-

(a) to give to the liquidator all
reasonable assistance in connection
with the administration;

(b) to appear before the Board for
examination concerning matters
relevant to the administration;

(c) to produce any records
documents that relate to the affairs of
institution under administration.

or
the
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(13) This subsection applies to the
following persons-

(a) any person who is or has at any
time been a director, managing
director, secretary, principal
officer, manager, officer or
employee, agent, accountant or
auditor of the institution;

(b) any person who has custody
funds or other assets of
institution under administration.

(la) The Cabinet Secretary may make
regulations generally for carrying out the
administration of an institution under this
section, and in doing so may apply relevant
provisions of the Insolvency Act, 2015, with
or wrthout modifications.

Rightof appearin 35C. (l) Any interested person who is
respect of Board's , . '

;;;',.;;"";il;;,na".dissatisfied with the exercise by the Board
section35or35AA. of a power conferred on it by section 35 or

35AA may apply to the High Court for an
order or orders under subsection (2).

(2) On the hearing of an application
made under subsection (1), the High Court
may either dismiss the application or, if it
considers that that the Board has exercised
the power unfairly or unreasonably in
relation to the applicant, make either or both
of the following orders:

(a) an order quashing any decision of
the Board purporting to be made in
the exercise of the power, and any
action taken as a result of that
decision;

(b) an order directing the Board to
exercise the power in such a way as
the Court determines, subject to
such terms as the Court considers
appropriate.

of
the
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Offences under sections
35 and 358.

(3) The Board is entitled to be served
with a copy of an application made
under subsection (1) and to appear
as respondent at the hearing of the
application.

35D. (1) A person who-
(a) refuses or fails to comply with a

requirement of a liquidator
appointed under section 35, or of
an administrator appointed under
section 35B, that is applicable to
the person, to the extent to which
the person is able to comply with it;

(b) obstructs or hinders such a
liquidator or administrator in the
exercise of the powers conferred
under this Act;

(c) provides information, or makes a

false statement, to such a liquidator
or administrator knowing it to be
false or misleading in any material
respect; or

(d) when appearing before such a
liquidator for examination in
accordance with such a
requirement-makes a statement
knowing it to be false or misleading
in a material respect,

commits an offence and on conviction is
liable to a fine not exceeding one million
shillings, or to imprisonment for a term not
exceeding three years, or to both.

(2) If, after being convicted of an
offence under subsection (1)(a), a person
continues to refuse or fail to comply with
the relevant requirement, the person
commits a further offence on each day or
part of a day on which the refusal or failure
continues and on conviction is liable to a
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fine not exceeding one hundred thousand
shillings for each such offence.

86. Section 37 of the Banking Act is amended in
subsection (1) by deleting the expression "Minister" and
substituting therefor the expression "Cabinet Secretary.

87. Section 38 of the Banking Act is amended in
subsection (2) by deleting the expression "Minister" and
substituting therefor the expression "Cabinet Secretary".

88. Section 39 of the Banking Ac is amended by
deleting subsection (6) and substituting therefor the
following new subsection-

(6)An institution becomes insolvent for the purposes
of this Part if--

(a) a liquidator or provisional liquidator is appointed
in respect of the institution under Part VI of the
Insolvency Act, 2015;

(b) a liquidator or interim liquidator is appointed in
respect of the institution under this Act; or

(c) a liquidation order or administration order is made
in respect of it, or a resolution for creditors'
voluntary liquidation is passed, under the
Insolvency Act,2015.

89. Section 40A of the Banking Act is amended by
deleting subsection ( 1) and substituting therefor the
following new subsection--

(1) The liquidator may assign the assets or liabilities
of an institution or of a customer under this Act, the
Insolvency Act, 2015, or under any other written law to
third parties for the benefit of the creditors and depositors
of the institution under liquidation.

90. Section 41A of the Banking Act is amended-

(a) by deleting the expression "Minister" and
substituting therefor the expression "Cabinet
Secretary".

(b) bV deleting subsection (l) and substituting therefor
the following new subsection-

(l) The Board shall hold, manage and

Amendment of
section 37 of Cap
.188.

Amendment of
section 38 ofCap
488.

Amendment ol'
section 39 of
Cap.48tt.

Amendment of
section 40A of
Cap.488.

.{mendment of
section4lAof
Cap..1tt8.
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dispose of all the assets of an institution remaining
unsold at the time of the institution's liquidation."

91. Section 42 of the Banking Act is amended in Anendmentor

subsection (l) bV deleting the expr6ssion "Minister" and :TJ:I'I"'
substituting therefor the expression "Cabinet Secretary".

92. Section 45 of the Banking Act is amended by ::i"#ff:',"'
deleting the expression "Minister" and substituting therefor Cap488

the expression "Cabinet Secretary".

93. Section 46 of the Banking
deleting the expression "Minister" and
the expression "Cabinet Secretary".

94. Section 53 of the Banking
deleting the expression "Minister" and
the expression "Cabinet Secretary".

95. Section 55 of the Banking
deleting the expression "Minister" and
the expression "Cabinet Secretary".

96. Section 56 of the Banking Act is amended by sections6or
inserting the following new subsection immediately after cap.488.

subsection (2)-
(3) If-
(a) any act or thing that was done or omitted to be

done by or to the Cabinet Secretary under this Act
before the commencement of Part 2 of the First
Schedule to the Companies and Insolvency
Legislation (Consequential Arnendments) Act,
2015 had effect immediately before that
commencement; and

(b) that act or thing could be done or be ornitted to be
done by or to the Cabinet Secretary under this Act
after that commencement,

that act or thing is taken to have been done or on-ritted to be
done by or to the Cabinet Secretary.

97. The Third Schedule to the Banking Act is ff1,:,i$ifi},i:,"
amended by deleting the expression "Minister" and Cap488

substituting therefor the expression "Cabinet Secretary".

98. Section 2 of the Co-operative Societies Act is Amcndmcntol'

amended by- 
- - -r section 2 orCaP

(a) inserting the following new definitions in proper

Act is amended by :Lljl;1],"'
substituting therefor Cap 488.

Act is amended by tlillTi:1"'
substituting therefor Cap.488

Act is amended by oi:'lT:ll:1.-

substituting therefor 
\eilr('n ))()r ( ap

i

i
I
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alphabetical sequence-
"Cabinet Secretary" means the Cabinet Secretary for

the time being responsible for co-operative development;";
"liquidator" means a liquidator appointed under

section 65;";

(b) deleting the definition of the expression
"Minister".

99. Section 9 of the Co-operative Societies Act is
amended by deleting the expression "Minister" and
substituting therefor the expression "Cabinet Secretary".

100. Section 16 of the Co-operative Societies Act is
amended by deleting the words "Companies Act" and
substituting therefor the words "Companies Act, 2015".

101. Section 22 of the Co-operative Societies Act is
amended by deleting the expression "bankruptcy"
appearing in paragraph (c) and substituting therefor the
expression "insolvency".

102. Section 29 of the Co-operative Societies Act is
amended in subsection (10) by deleting the expression
ooMinister" and substituting therefor the expression
"Cabinet Secretary".

103. Section 30 of the Co-operative Societies Act is
amended-

(a) in subsection (8) by deleting the expression
"Registrar" and substituting therefor the
expression "Commissioner" ;

(b) in subsection (10) by deleting the expression
"Minister" and substituting therefor the expression
"Cabinet Secretary";

104. Section 36 of the Co-operative Societies Act is
amended by repealing section 36 and replacing it with the
following new section-
Member'sshareno, 36. (l) Subject to section 34, the share
subject to aftachment. or rnterest of a member in the capital of a

co-operative society is not liable to
attachment or sale under a judgment or
order of a court in respect of a debt or
liability incurred by the member.

Amendment of
section 9 of
Cap.490.

Amendment of
section 16 of
Cap.490.

Amendment of
section 22 of
Cap.490

Amendment of
section 29 of
Cap.490

Amendment of
section 30 of Cap
490.

Repeal of section 36
of Cap 490.

1

(2) If such a member is adjudged
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bankrupt under the Insolvency Act, 2015,
the bankruptcy trustee appointed in respect
of the member's estate does not have a

claim on the member's share or interest, but
if such a member is adjudged bankrupt
under that Act and the society is dissolved,
the share or interest of the member vests in
the bankruptcy trustee appointed in respect
of the member's estate.

105. Section 51 of the Co-operative Act is amended
by deleting subsection (2) and substituting therefor the
following new subsections-

(2) lf, within thirty days after creating a charge in
accordance with section 49, a co-operative society fails to
register the charge with the Commissioner, each officer of
the society who is in default commits an offence and on
conviction is liable to a fine not exceeding two hundred
thousand shillings."

(3) Subsection (2) does not apply if registration of the
charge was effected by a person other than the society."

(4) It after an officer of a co-operative society is
convicted of an offence under subsection (2), the failure to
register the charge continues, each officer of the society
who is in default commits a further offence on each day on
which the failure continues and on conviction is liable to a
fine not exceeding twenty thousand shillings for each such
offence."

106. Section 57 of the Co-operative Societies Act is
amended by deleting and substituting therefor the
following new subsections-

(2) An officer of a co-operative society who prevents
or obstructs a person from inspecting the society's register
of charges, or copies of the documents by the society has
created charges as provided by subsection (1) commits an
offence and on conviction is liable to a fine not exceeding
five hundred thousand shillings".

(3) On convicting an officer of a co-operative society
of an offence under subsection (2), the court may order the
officer to facilitate the inspection of the society's register
of charges and the copies of the relevant documents."

Amendment of
section5l ofCap
490.

Amendment of
section 57 of Cap
490.
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107. The Co-operative Societies Act is amended by
inserting the following new Part irnmediately after section
60A.

PART XIIA SPECIAL POWERS OF THE COURT TO
SET ASIDE CERTAIN TRANSACTIONS

Insertion of Part
XllA into Cap 490.

108. The Co-operative Societies Act is amended by 608,60c,60D,60E,
inserting the following new sections irnmediately after Part 60F,60G in

XIIA_ Cap.4e0.

Powerorrheco"rrtoset 608. (l) This section applies to a co-
aside transaction that is

il;.,"I,;.'" "'-"" operative society in respect of which a
liquidator is appointed.

(2) In this section, "relevant time" has
the meaning given by section 60D.

th ut 
(t3r].', 

ir; J#''ffJ":i" T "[,?'J"r",',H:
entered into a transaction with a person at an
undervalue, the liquidator may apply to the
Court for an order under subsection (4).

(4) If, on the hearing of an application
made under subsection (3), the Court finds
that the transaction was undervalue, it shall
make an order setting aside the transaction
and restoring the position to that which
would have existed if the society had not
entered into the transaction.

(5) For the purposes of this section and
section 608, a co-operative society enters
into a transaction with a person at
undervalue if-

(a) the society makes a gift to the
person or otherwise enters into a
transaction with the person on
terms that provide for the society to
receive no consideration; or

(b) the society enters into a transaction
with the person for a consideration
the value of which, in money or
rnoney's worth, is significantly less
than the value, in money or
money's worth, of the
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Power of the (burt to
void preference.

consideration provided by the
society.

(6) The Court may not make an order
under subsection (a) in respect of a
transaction at an undervalue if it is
satisfied-

(a) that the society that entered into the
transaction did so in good faith and
for the purpose of carrying on its
business; and

(b) that at the time when the society
did so there were reasonable
grounds for believing that it would
benefit from the transaction.

60C. (1) In this section, "relevant time"
has the meaning given by section 60D.

(2) If of the view that a co-operative
society has at a relevant time given a
preference to a person, the Commissioner
may apply to the Court for an order under
subsection (3).

(3) If, on the hearing of an application
made under subsection (2), the Court is
satisfred that the society has at a relevant
time given a preference to a person, it shall
make an order voiding the act constituted by
giving the preference and restoring the
position that which would have existed if
the preference had not been given.

(4) For the purposes of this section and
section 60E, a co-operative society gives a
preference to a person if-

(a) the person is one of the society's
creditors or a surety or guarantor
for any of the society's debts or
other liabilities; and

(b) the society does any act or allows
an act to be done that (in either
case) has the effect of placing the
person in a position that, if the

i

i
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What "relevant time"
means in sections 608
and 60C.

society were in insolvent
liquidation, is better than the
position the person would have
been in had that act not been done.

(5) The Court may not make an order
under subsection (3) in respect of a
preference given to a person unless it is
satisfied that the society that gave the
preference was influenced in deciding to
give it by a wish to produce in relation to
that person the effect referred to in
subsection(4)(b).

(6) A co-operative society that has
given a preference to a person connected
with the society (otherwise than by being its
employee) at the time when the preference
was given is presumed, in the absence of
evidence to the contrary, to have been
influenced in deciding to give it by such a
wish as is referred to in subsection (5).

(7) The fact that action has been taken
in accordance with the order of a Court does
not, without more, prevent the doing or
suffering of that action thing from
constituting the giving of a preference.

60D. (l) Subject to subsection (2), the
time at which a co-operative society enters
into a transaction at an undervalue or gives a
preference is a relevant time if the
transaction is entered into, or the preference
is given-

(a) in the case of a transaction at an
undervalue or of a preference that
is given to a person who is
connected with the society
(otherwise than through being its
employee)-at a time during the
two years immediately preceding
the appointment of the liquidator;
or

(b) in the case of a preference that is
not such a transaction and is not so
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Orders under sections
608 and 60C ancillary
provisions.

given-at a time during the six
months immediately preceding that
appointment.

(2) If a co-operative society enters into
a transaction at an undervalue, or gives a
preference at a time referred to in subsection
(lXa) or (b), that time is a relevant time for
the purposes of section 608 or 60C only if
the society-

(a) is at that time unable to pay its
debts; or

(b) becomes unable to pay its debts in
consequence of the transaction or
preference.

(3) However, the conditions in
subsection (2) are, in the absence of
evidence to the contrary, presumed to exist
in relation to a transaction at undervalue that
is entered into by the society with a person
who is connected with it.

60E. (1) An order under section 608
or section 60C with respect to a transaction
or preference entered into or given by a co-
operative society may, subject to subsection
(2)-

(a) require property transferred as part
of the transaction, or in connection
with the giving of the preference, to
be vested in the society;

(b) require the property to be so vested
if it represents the application
either of the proceeds of sale of
property so transferred or of money
so transferred;

(c) release or discharge (in whole or in
part) any security given by the
society;

(d) require any person to pay, in
respect of benefits received from
the society, such amounts to the
liquidator as the Court may speci$;
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(e) provide for any surety or guarantor
whose obligations to a person were
released or discharged (in whole or
in part) under the transaction, or by
the giving of the preference, to be
subject to such new or revived
obligations to the person as the
Court considers appropriate;

(f1 provide-
(i) for security to be provided for

the discharge of an obligation
imposed by or arising under
the order;

(ii) for such an obligation to be
charged on specified property;
and

(iii) for the security or charge to
have the same priority as a

security or charge released or
discharged (in whole or in
part) under the transaction or
by the giving of the
preference; and

(g) provide for the extent to which a
person whose property is vested by
the order in the society, or on
whom obligations are imposed by
the order, is to be able to prove in
the liquidation of the society for
debts or other liabilities that arose
from, or were released or
discharged (in whole or in part)
under or by, the transaction or the
giving of the preference.

(2) An order under section 608 or 60C
may affect the property of, or impose an
obligation on, a person whether or not the
person is the one with whom the relevant
co-operative society entered into the
transaction, or the person to whom the
preference was given.

(3) However, such an order-
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(a) may not detrimentally affect an
interest in property that-
(i) was acquired from a person

other than the society; and

(ii) was acquired in good faith and
for value, or detrirnentally
affect any interest that is
derived from such an interest;
and

(b) may not require a person who
received a benefit from the
transaction or preference in good
faith and for value to pay an
amount to the liquidator, unless-
(i) the person was a party to the

transaction; or

(ii) the payment is to be in respect
of a preference given to that
person at a time when the
person was a creditor of the
societY.

(4) Ifa person has acquired an interest
in property from a person other than the
relevant co-operative societyn or has
received a benefit from the transaction or
preference and, at the time of the acquisition
or receipt, the person-

(a) had notice of the relevant
surrounding circumstaRces and of
the relevant proceedings; or

(b) was connected with, or was an
associate of, either the relevant co-
operative soeiety or the person with
whom that co-operative society
entered into the transaction or to
whom that co-operative society
gave the preference,

then, for the purposes ofparagraph (a)
or paragraph (b) of subsection (3), the
interest is presumed to have been acquired,
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or the benefit to have
otherwise than in good faith.

(5) For the purposes
(4Xa), the relevant

been received,

circumstances, in relation to
society, are-

(a) the fact that the society entered into
the transaction at an undervalue; or

(b) the circumstances that amounted to
the giving of the preference by that
co-operative society,

and subsection (6) has effect to determine
whether, for those purposes, a person has
notice of the relevant proceedings.

(6) For the purposes of subsection (5),
a person has notice of the relevant
proceedings if the person has notice of the
fact that a liquidator has been appointed in
respect of the society.

(7) Nothing in this section or sections
608 to 60D affects the availability of any
other remedy, even in relation to a
transaction or preference that the society
had no power to enter into or give.

(8) Nothing in subsection (1) limits
the Court's powers under sections 608 (4)
and 60C (3).

Powerofthecountoset 60F. (1) ThiS SeCtiOn applieS to a
aside certain extonionate
;,"dt,;;;;;;.'""-'-transaction to which a co-operative society

is, or has been, a party to a transaction for,
or involving, the provision of credit to the
society.

(2) The Commissioner may apply to
the Court for an order under subsection (3)
if the Commissioner believes that such a
transaction-

(a) is or was extortionate; and

(b) was entered into during the three
years immediately preceding the
date on which the society entered
administration or on which a

of subsection
surrounding

a co-operative
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liquidator was appointed in respect
of the society.

(3) If, on the hearing of an application
made by the Commissioner under
subsection (2), the Court is satisfied that the
transaction is or was extortionate and was
entered into within the period referred to in
section (b) of that subsection, it shall make
one or more of the following orders:

(a) an order setting aside the whole or
part of an obligation created by the
transaction;

(b) an order otherwise varying the
terms of the transaction or varying
the terms on which any security for
the purposes of the transaction is
held;

(c) an order requiring a person who is
or was a party to the transaction to
pay to the Commissioner any
amounts paid to that person by the
society in accordance with the
transaction;

(d) an order requiring a person to
surrender to the Commissioner
property held by the person as

security for the purposes of the
transaction;

(e) an order directing accounts to be
taken between the specified
persons.

(4) For the purposes of this section, a
transaction is extortionate if, having regard
to the risk accepted by the person providing
the credit-

(a) the terms of it are or were such as

to require grossly exorbitant
payments to be made (whether
unconditionally or in certain
contingencies) in respect of the
provision of the credit; or
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(b) it otherwise grossly conhavened
ordinary principles of fair dealing.

(5) A transaction with respect to which
an application is made under subsection (2)
is, in the absence of evidence to the
conuary, presumed to be or to have been
extortionate.

(6) The powers conferred by this
section are exercisable in relation to a
transaction concurrently with any powers
exercisable in relation to the transaction as
one at an undervalue.

citcu'nst€nces id which 60G. ( I ) EXCept &S OthgfWiSe
lloatino charpe m co-;#;ii,#i$;" provided by this section, a floating charge
und€rtakinsorprcpov on a co-operative society's undertaking or
to be invalid.

property created at a relevant time is invalid
except to the extent ofthe aggregate of-

(a) an amount equal to the value of so
mueh sf the consideration for the
creation ofthe charge as consists of
money paid, or goods or services
supplied, to the society at the same
time as, or after, the creation of the
charge;

(b) an amount equal to the value of so
much of that consideration as
consists of the discharge or
reduction, at the same time as, or
after, the creation of the charge, of
any debt ofthe society; and

(c) the amount of such interest (if any)
as is payable on the amount
referred to in clause (a) or (b) in
accordance with an agreement
under which the money was so
paid, the goods or services were so
supplied or the debt was so
discharged or reduced.

(2) Subject to subsection (3), the time
at which a floating charge is created by a
co-operative society is a relevant time for
the purposes of this section if the charge is
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created-
(a) in the case of a charge which is

created in favour of a person who is
connected with the society-within
the two years immediately
preceding the appointment of a
liquidator in respect of the society;

(b) in the case of a charge that is
created in favour of any other
person-at a tirne within the period
of twelve months ending with the
date of that appointment.

(3) If a co-operative society creates a
floating charge at a time referred to in
subsection (2Xb) and the person in favour of
whom the charge is created is not connected
with the society, that time is not a relevant
time for the purposes of this section unless
the society-

(a) is at that time unable to pay its
debts; or

(b) becomes unable to pay its debts in
consequence of the transaction
under which the charge is created.

(4) For the purposes of subsection
(1)(a), the value of any goods or services
supplied as consideration for a floating
charge is the amount in money that, at the
time they were supplied, could reasonably
have been expected to be obtained for
supplying the goods or services in the
ordinary course of business and on the same
terms (apart from the consideration) as those
on which they were supplied to the society".

109- The Co-operation Societies Act is amended by
repealing section 64 and replacing it with the following
new section-

Liquidatimorco- 64. The First Schedule has effect with
operative s@iety whore
registrationiscmcelled respect tO the liqUidatiOn Of a CO-OperatiVe
umds rection 6l or 62 society whose registration has been

cancelled under section 6I or 62.

Repeal of section 64
of Cap 490.
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110. The Co-operative Societies Act is amended by
repealing section 65 and replacing it with the following
new section-

Repeal of rection 65
of Cap 490.

Repeal ofsection 7l
ofCap.490.

Appointment of
liquidators.

Offences relating to the
liquidation of co-
operative society.

111. The Co-operative Societies Act is amended by
repealing section 71 and replacing it with therefor the
following new section-

65. (1) If the registration of registration
of a co-operative society is cancelled under
section 61 or 62, the Commissioner may
appoint one or more authorised insolvency
practitioners to be the liquidator or
liquidators of the society.

(2) The property of the society vests in
the liquidator or liquidators from and
including the date on which the cancellation
of registration took effect.

(3) In this section, 'authorised
insolvency practitioner' means an
insolvency practitioner authorised under
Part II of the Insolvency Act,2015".

71. (1) The Third Schedule prescribes
offences relating to conduct before and
during liquidation and provides for criminal
proceedings relating to those offences.

(2) If the liquidator of a co-operative
society whose registration has been
cancelled reasonably suspects that an
offence specified in the Third Schedule has
or may been committed during or before the
liquidation of the society, the liquidator
shall report the matter to the Commissioner.

(3) As soon as practicable after a

suspected offence is reported in accordance
with subsection (2), the Commissioner shall
take such action (including prosecution of
the offence) as the Commissioner considers
appropriate."

112. Section 72 of the Co-operative Societies Act is Amendmentor
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amended by deleting the word "Companies Act", wherever
it appears and substituting therefor the word "Companies
Act,2015".

113. Section 77 of the Co-operative Societies Act is
amended by deleting the expression "Minister" and
substituting therefor the expression "Cabinet Secretary.

114. Section 84 of the Co-operative Societies Act is
amended by deleting the expression "Minister" and
substituting therefor the expression "Cabinet Secretary".

115. Section 85 of the Co-operative Societies Act is
amended by deleting the expression "Minister" and
substituting therefor the expression "Cabinet Secretary".

116. Section 90A of the Co-operative Societies Act is
amended by deleting the expression "Minister" and
substituting therefor the expression "Cabinet Secretary".

117. Section 9l of the Co-operative Societies Act is
amended-

(a) amended by deleting the expression "Minister" and
substituting therefor the expression "Cabinet
Secretary".

(b) in subsection (2) by inserting the following new
paragraph immediately after paragraph (r)-
"(ra) provide for societies that become insolvent

to be placed under administration instead of
liquidation if it appears that it may be
possible for them to recover from their
insolvency;"

(c) by inserting the following new subsection
immediately after section (2)-
(2A) In making rules for the purpose of

subsection (2)(ra), the Cabinet Secretary may apply
such provisions of the Insolvency Act,2015, relating
to the administration of insolvent companies as the
Cabinet Secretary considers appropriate and, in
applying those provisions for that purpose, may make
such modifications to them as appear to the Cabinet
Secretary to be necessary.

118. Section 94 of the Co-operative Societies Act is
amended by deleting subsection (2) and substituting
therefor the following new section-

(2) A co-operative society, an officer or member of

section 72 ofCap
490.

Amendment of
section 77 of Cap
490.

Amendment of
section 84 of Cap
490.

Amendment of
section 85 of
Cap.490.

Amendment of
section 90A of
Cap.490.

Amendment of
rection 9l of
Cap.490.

Amendment of
section 94 of Cap
490.
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such a society, or other person who is convicted of an
offence under subsection (l) is liable to a fine not
exceeding five hundred thousand shillings.

119. The Co-operative Societies Act is amended by
repealing section 95 and replacing it with the following
new section-

certainlawsnott'oapplv 95. Except as expressly provided by
rules made under section9l, the Companies
Act, 2015, the Insolvency Act, 2015 and the
Registration of Business Names Act do not
apply to a co-operative society.

120. Section 96 of the Co-operative Societies Act is
amended by inserting the following new paragraph
imrnediately after subsection (2)-

(3) rf-
(a) any act or thing that was done or omitted to be

done by or to the Minister under this Act before
the commencement of Part 4 of the First Schedule
to the Companies and Insolvency Legislation
(Consequential Amendments) Act, 2015 had effect
immediately before that commencement; and

(b) that act or thing could be done or be omitted to be
done by or to the Cabinet Secretary under this Act
after that commencement,

that act or thing is taken to have been done or omitted to be
done by or to the Cabinet Secretary.

l2l. The Co-operative Societies Act is amended by
repealing the Schedule and replacing it the following new
Schedule-

FrRST SCHEDULE (S.64)

LTQUIDATTON OF CO-OPf,RATTVE SOCTETTES
lnterpretation: this
Schedule.

1. (1) In this Schedule--

"contributory", in relation to a co-
operative society in respect of which a
liquidator is appointed, means a member or
past rnerarber of the society in respoct of
whom the liquidator has made a
determination that the member or past
rnember is liable to make a contribution to

Repealing of sction
95 ofCap 49O.

Amendrent of
section 96 of Cap
490.

R.epealing of Firs
Sdrcdule to
Cap.490.
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The cifcumstences in
which co-operative
soclety is unable to p&y

its debts.

the funds of the society;

"deliver", in relation to documents or
other property, includes suffender and
transfer;

"inability to pay its debts", in relatiort
to a co-operative society, has the meaning
given by paragraph 2;

"past member" includes a deceased
member.

2, (l) For the purposes of this
Schedule, a co-operative society is unable to
pay its debts-

(a) if a creditor (by essignment or
otherwise) to whom the society is
indebted for hundred thousand
shillings or more has served on the
society, by leaving il at the
society's registered office, a written
demand requiring the society to pay
the debt and the society has for
twenty-one days afterwards failed
to pay the debt or to secure or
compound for it to the reasonable
satisfaction of the creditor;

(b) if execution or other process issued
on a judgment, decree or order of
any court in favour of a creditor of
the society is returned unsatisfied
in whole or in part; or

(c) if it is proved to the satisfaction of
the High Court that the society is
unable to pay its debts as they fall
due.

(2) A co-operative society is also
unable to pay its debts for the purposes of
this Schedule if it is proved to the
satisfaction of the High Court that the value
of the society's assets is less than the
amount of its liabilities (including its
contingent and prospective liabilities).

(3) The regulations may increase or
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Dispositions of property
by co{peratiYe society
after commencement of
liquidation to be void
unless the High Court
otheruise orders.

Attachments and other
forms of execution
against co-operative
society in liquidation to
be void.

Liquidator may require
co-operative society to
submit statement of
affairs.

reduce the amount
subparagraph (l)(a).

specified m

3. After the Commissioner has
cancelled the registration of a co-operative
society under section 6l or 62-

(a) any disposition of the
property; and

(b) any transfer of shares, or alteration
in the status of the society's
members,

made after the cancellation is void, unless
the High Court otherwise orders.

4. After the registration of a co-
operative society is cancelled under section
6l or 62, any attachment, sequestration,
distress or execution instigated against the
assets of the society is void.

5. (1) When a liquidator is appointed in
respect of a co-operative society, the
liquidator may require some or all of the
persons to whom this paragraph applies to
make out and submit to the liquidator a
statement concerning the affairs of the
society.

(2) The persons required to submit
such a statement shall verifr it by statutory
declaration and shall include in it-

(a) such particulars of the society's
assets, debts and liabilities as are
prescribed by the regulations for
the purposes of this paragraph;

(b) the names and addresses of the
society's creditors;

(c) the securities (if any) held by them
respectively;

(d) the dates when the securities were
respectively given; and

(e) such further or other information as
the .liquidator may reasonably
requfe.

(3) This paragraph applies to the



t
I

t

t

I

I

t
I

i

I

i

I

i

The Companies and Insolvency Legislation (Consequential Amendments) Bill, 2015 1739

following persons:

(a) those who are or have been officers
of the society;

(b) those who have taken part in the
formation of the society at any time
during the twelve months before
the cancellation of the society's
registration;

(c) those who-
(i) are in the society's

employment, or have been in
its employment during that
period; and

(ii) are in the liquidator's opinion
capable of giving the
information required.

(4) A prescribed person who is
required under this paragraph to submit a
statement of affairs to the liquidator shall,
subject to subparagraph (5), do so within
twenty-one days from and including the date
on which notice of the requirement was
given to the person by the liquidator.

(5) The liquidator may-
(a) at any time release a person from

an obligation imposed on the
person under subparagraph (l) or
by subparagraph (2); or

(b) either when giving the notice
referred to in subparagraph (4) or
subsequently-extend the period
referred to in that subparagraph.

(6) If the liquidator has declined to
exercise a power conferred by subparagraph
(5), the High Court may, on the application
of the Attorney General or a person who is
dissatisfied with the liquidator's decision,
exercise the power if it considers it
appropriate to do so.

(7) A person who, without reasonable
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excuse, fails to comply with an obligation
imposed by or under this paragraph gommits

an offence and on conviction is liable to a
fine not exceeding five hundred thousand
shillings.

(8) If, after being convicted of an
offence under subparagraph (8), a person,
without reasonable excuse, continues to fail
to comply with the relevant obligation, the
person commits a further offence on each
day on which the failure continues and on
conviction is liable to a fine not exceeding
fifty thousand shillings for each such
offence.

(9) In this paragraph, "employment"
includes employment under a contract for
services.

Dutv of commissioncr 6. As soon as practicable after
to canduct investigatioo
iutofanurcorco- CanCelling the registratiOn of a CO-Opefative
op.rative'ocictv 

society, the Commissioner shall conduct an
t'"-'lli-1""n. 

society has failed-to
discover why the society failed;
and

(b) generally, to investigate the
promotion, formation, business,
dealings and affairs of the society

Pubrrcexaminationof 7,(l) When a liquidator is appointed
officers and past officers .;iilil;ff;iiir." in respect of a eo-operative socieff, the

liquidator may apply to the High Court for
the public examination of any person who*

(a) is or has been an officer of the
soeiety;

(b) has acted as provisional liquidator,
liquidator or administrator of the
society; or

(c) not being a person referred to in
paragraph (a) or (b)*is or has been
ooncerned, or has taken part, in the
promotion, formation er
management of the society.

(2) Unless the High Court otherwise

_..1
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orders, the liquidator shall make an
application under subparagraph (l) on
receiving a written request to do so from-

(a) creditors of the society holding not
less than one-half in value of the
total amount of the society's debts;
of

(b) contributories of the society
holding not less than three-quarters
of the voting rights at general
meetings of the society.

(3) If, on the hearing of an application
made under subparagraph (1), the High
Court is satisfied that a public examination
of the person to whom the application
relates is warranted, it shall make an order
directing such an examination to be held on
a date and at a time and place specified in
the order.

(4) On being served with a copy of an
order made under subparagraph (3), the
person concerned shall attend on the date
and at the time and place specified in the
order and be publicly examined-

(a) about the promotion, formation or
management of the society; or

(b) about the conduct of its affairs, or
conduct or dealings in relation to
the society.

(5) The persons specified in
subparagraph (6) may-

(a) participate in the public
examination of a person under this
paragraph; and

(b) may question the person
concerning the matters referred to
in subparagraph (4).

(6) The following persons are
specified for the purpose of subparagraph
(s):

(a) the Commissioner;
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Consequences of failing
to attend public
examination.

Power of the High Court
to halt liquidation.

(b) the liquidator of the society;

(c) any person who has been appointed
as special manager of the society's
property or business;

(d) any creditor of the society who has
submitted a proof;

(e) any contributory of the society.

8. (1) A person who, without
reasonable excuse, fails at any time to attend
the person's public examination under
paragraph 7 is guilty of a contempt of Court
and is liable to be punished accordingly (in
addition to any other punishment to which
the person may be subject).

(2) lf a person fails without reasonable
excuse to attend the person's examination
under paragraph 7, or there are reasonable
grounds for believing that a person has
absconded, or is about to abscond, with a
view to avoiding or delaying the
examination, the High Court may issue a
warrant to be issued to a police officer or a
prescribed officer of that Court-

(a) for the arrest ofthat person; and

(b) for the seizure of any documents or
property in that person's
possession.

(3) In such a case, the High Court may
authorise the person arrested under the
warrant to be detained in custody, and
anything seized under it to be kept, in
accordance with the directions of that Court,
until such time as that Court orders.

9.(1) When a liquidator is appointed
in respect of a co-operative society, the
liquidator, the Commissioner or any creditor
or contributory of the society, and on proof
to the satisfaction of the High Court that all
proceedings in the liquidation ought to be
halted, that Court may make an order
halting the liquidation proceedings, either
permanently or for a specified period, on
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Payment of expenses of
liquidation.

Powcr to arrest
absconding contributory

such terms as that Court considers
appropriate.

(2) Before making an order under
subparagraph (i), the High Court may
require the liquidator to provide it with a
report on any facts or matters that appear to
the liquidator to be relevant to the
application.

(3) The liquidator shall comply with
such a requirement within such period as the
High Court specifies.

10. (1) If, in the case of a co-operative
society in respect of which a liquidator is
appointed, the assets of the society are
insufficient to satisfy its liabilities, the
liquidator-

(a) ma; iirect the expenses incurred in
the liquidation to be paid out of the
society's assets; and

(b) may direct that that payment be
given such of priority as the
liquidator considers appropriate.

(2) A direction under subparagraph ( I )
has effect irrespective of the provisions of
this Act relating to preferentiai debts.

11. (l) This paragraph applies when
the Commissioner has cancelled the
registration of a co-operative society.

(2) On the application of the
Commissioner made either before or after
the registration of the society is cancelled,
the High Court ffi&y, if satisfied on
reasonable grounds that a contributory is-

(a) about to quit Kenya or otherwise to
abscond; or

(b) has concealed or removed, or is
about to conceal or remove, any of
the contributory's property for the
purpose of evading payment of
calls.



1144 The Conrpanies arul 
!s1!ve1:y 

Lesislllltrtlc:ry,,ur,iol Alenrlyyts)U,ll 2!,!

issue a warrant authorising the contributory
to be arrested and the contributory's
documents and moveable personal property
to be seized.

(2) In such a case, the High Court may
authorise the person arrested under the
warrant to be detained in custody, and
anything seized under the warrant to be
kept, in accordance with the directions of
the High Court, until such time as that Court
orders.

Preferentiardebts 12. (1) The liquidator of a co-operative
(general provision).' socrety shall distribute the assets of the

society available for the payment of
creditors in accordance with the Second
Schedule.

(2) Subparagraph (l) is subject to the
provisions of this Schedule.

Preferentiar chugeon 13. (l) ThiS paragraph applieS tO a cO-
property of co-operative
i;;i";;il;;ffiiii, operative society in respect of which a
three monrhs before liqUidatOf iS appOinted.
appointment ofriquidator' Q) If a person (whether or not a

landlord or person entitled to rent) has
distrained on the property of the society
during the three months immediately
preceding the date on which a liquidator
was been appointed, that property, or the
proceeds of its sale, is charged for the
benefit of the society with the preferential
debts of the society to the extent that the
society's assets are for the time being
insufficient to satisfy them.

(3) If, because of a charge under
subparagraph (2), a person surrenders
property to the society or pays money to the
society, the person ranks, in respect of the
amount of the proceeds of sale of the
property by the liquidator, or the amount
money paid, as a preferential creditor of the
society. except as against so much of the
society's property as is available for the
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Expenses of liquidation
to have priority over
claims under floating.

payment of pret-erential creditors because of
the sumender or payment.

(4) This paragraph does not limit the
effect of paragraph 4 (avoidance of
attachments, etc.).

14. (1) The expenses of liquidating a
co-operative society, so far as the assets of
the society available for payment of general
creditors are insufficient to meet those
expenses, have priority over any claims to
property comprised in or subject to any
floating charge created by the society and
are to be paid out of any such property
accordingly.

(2) In subparagraph (l), the reference
to claims to property comprised in or
subject to a floating charge is to the claims
ol-

(a) the holders of debentures secured
by, or holders ol the floating
charge; and

(b) any preferential creditors entitled to
be paid out of that property in
priority to them.

(3) Provision may be made restricting
the application of subparagraph (l), in such
circumstances as may be prescribed by the
regulations, to expenses authorised or
approved-

(a) by the holders of debentures
secured by, or holders of, the
floating charge and by any
preferential creditors entitled to be
paid in priority to them; or

(b) bV the High Court.

$) References in this paragraph to
the expenses of the liquidation are to all
expenses properly incurred in the
liquidation, including the remuneration of
the liquidator.
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Pos,er of liquidator rc
disclaim onerous
pr0perty.

15. (1) The liquidator of a co-operative
society may, by the giving such notice as
may be prescribed by the regulations,
disclaim any onerous property and may do
so even if the liquidator has taken control of
it, tries to sell it, or otherwise exercised
rights of ownership in relation to it.

(2) The following is onerous property
for the purposes of this paragraph:

(a) an unprofitable contract;

(b) other property of the society that is
unsalable or not readily saleable or
is such that it may give rise to a
liability to pay money or perform
any other onerous act.

(3) A disclaimer under this
paragraph-

(a) operates so as to determine, as from
the date of the disclaimer, the
rights, interests and liabilities of the
society in or in respect of the
property disclaimed; but

(b) does not, except so far as is
necessary for the purpose of
releasing the society from any
liability, affect the rights or
liabilities of any other person.

(4) A notice of disclaimer may not be
given under this paragraph in respect of any
property if-

(a) a person interested in the property
has applied in writing to the
liquidator, or a predecessor of the
liquidator, requiring the liquidator
or liquridator's predecessor to
decide ivhether the property will be
disclairned or not; and

(b) twenty-eight days from and
including the date on which that
application was made (or such
extended period as the High Court

l
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may allow) has expired without a
notice of disclaimer having been
given under this paragraph in
respect of the property.

(5) A person who has sustained loss or
damage in consequence of the operation of a
disclaimer under this paragraph is a creditor
of the society to the extent of the loss or
damage and accordingly may prove for the
loss or damage in the liquidation.

speciarprovisions 16. (1) The disclaimer under paragraph
relatins to disclaimer of - -
i"^,"iir0,."' 

- -" '' ' l5 of any property comprising a leasehold
interest does not take effect unless a copy of
the disclaimer has been served (so far as the
liquidator is aware of their addresses) on
every person claiming under the society as
under-lessee or mortgagee and either-

(a) an application under paragraph 18

(general powers of the High Court
in respect of disclaimed property)
has not been made with respect to
that property within fourteen days
from and including the date on
which the last notice served under
this subparagraph was served; or

(b) if such an application is made-
that Court makes an order directing
the disclaimer to take effect.

(2) If the High Court makes an order
under subparagraph (1Xb) it may also,
instead of or in addition to any order it
makes under paragraph 18, make such
orders with respect to fixtures, tenant's
improvements and other matters arising out
of the lease as it considers appropriate.

Effectof discraimerin 17. (1) If, as a result of the disclaimer
relation to land subiect to
;;;:;;'""""-"'"""under paragraph 15 of land subject to a

rentcharge, the land vests by operation of
law in a person, the person is not subject to
any liability in respect of amounts becoming
due under the rentcharge except amounts
that become due after the proprietor (or
some person claiming under or through the

i
i
I

l
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proprietor) has taken possession or control
of the land or has occupied it.

(2) The reference in subparagraph (1)
to a person includes the State and to any a

successor in title to the person.

General porversorthe 18. (1) This paragraph and paragraph
liii,ff:.l';:;:'ffi"' l9 apply'tri prop"ity tfrat the liquidatoioi a

co-operative society has disclaimed in
accordance with paragraph 15.

(2) An application to the High Court
for an order under subparagraph (3) may be
made by-

(a) any person who claims an interest
in the disclaimed property; or

(b) any person who is under a liability
in respect of the disclaimed
property, other than a liability
discharged by the disclaimer.

(3) On the hearing of an application
made under subparagraph (2), the High
Court may make an order, on such terms as

it considers appropriate, for the vesting of
the disclaimed property in, or for its
delivery to-

(a) a person entitled to it or a trustee
for such a person; or

(b) a person subject to such a liability
as is referred to in subparagraph
(2Xb) or a trustee for such a person.

(4) The High Court may make an
order under subparagraph (3)(b) only if it
appears to that Court that it would be just to
do so for the purpose of compensating the
person subject to the liability in respect of
the disclaimer.

(5) The effect of an order made under
this paragraph is to be taken into account in
assessing for the purpose ofparagraph 15(6)
the extent of any loss or damage sustained
by a person in consequence of the
disclaimer.
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Powers of the Higlr
Court in respcct 0l'
leaseholds held by co
operative society in
liquidation.

(6) It is not necessary for an order
under this paragraph vesting propefty in a

person to be completed by transfer.

19. (l) The High Court may not make
an order under paragraph 18 vesting a

leasehold interest in a person claiming under
the society as underlessee or mortgagee
except on terms making the Person-

(a) subject to the same liabilities and

obligations as the society was
subject to under the lease at the
time of the liquidator 's
appointment; or

(b) if that Court considers
appropriate-subject to the same

liabilities and obligations as the
person would be subject to if the

lease had been assigned to the
person at that time.

(2) For the purposes of an order under
paragraph i 8 relating only to the part of the
property comprising a lease, the
requirements of subparagraph (1) apply as if
the lease was the only property to which the
order relates.

(3) If subparagraph (l) applies and no
person claiming under the society as

underlessee or mortgagee is willing to
accept an order under paragraph 18 on the
terms required under that subparagraph, the
High Court may make an order vesting the

society's interest in the lease in any person

who is liable (whether personally or in a

representative capacity, and whether alone

or jointly with the society) to perform the
lessee's covenants under the lease.

(4) The High Court may vest that
estate and interest in such a person freed and

discharged from all estates, encumbrances
and interests created by the society.

(5) If subparagraph (1) applies and a

person claiming under the society as
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Creditor not entitled k)
retain benel-it of
execution or attachment
against Iiquidator unless
creditor completes
execution or attachment
before commencement
of liquidation.

underlessee or mortgagee declines to accept
an order under paragraph 18, that person is
excluded from all interest in the property.

20. (l) rf--
(a) a creditor-

(i) has issued execution against the
property of a co-operative
society; or

(ii) has attached any debt due to it;
and

(b) a liquidator is subsequently
appointed in respect of the society,

the creditor is not entitled to retain the
benefit of the execution or attachment
against the liquidator unless the creditor has
completed the execution or attachment
before the commencement of the
liquidation.

(2) However-

(a) a person who, under a sale
conducted by the enforcement
officer or other officer charged
with the execution of the writ
goods of a co-operative society on
which execution has been levied,
purchases the goods in good faith
acquires a good titie to them as

against the liquidator; and

(b) the High Court may set aside the
rights conferred on the liquidator
by subparagraph (1) in favour of
the creditor to such extent and
subject to such terms as it considers
just.

(3) For purposes of this Act-
(a) an execution against goods is

completed by seizure and sale;

(b) an attachment of a debt is
completed by receipt of the debt;
and
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Duties ofjudicial
entbrcement officers
charged with execution
of writs and other
processes involving co-
operative societies in

liquidation.

(c) an execution against land ls
completed by its seizure or bY any
other event prescribed by the
regulations for the purposes of this
paragraph.

21. (l) This paragraph applies if-
(a) a co-operative society's goods are

taken in execution; and

(b) before their sale or the completion
of the execution (whether by the
receipt or recovery of the full
amount of the levy)-notice is
served on the judicial enforcement
officer charged with execution of
the writ or other process that a

liquidator has been appointed in
respect of the society.

(2) If so required, the judicial
enforcement officer concerned shall deliver
the goods and any money seized or received
in part satisfaction of the execution to the
liquidator.

(3) However, the costs of execution
are a first charge on the goods or money so

delivered, and the liquidator may sell the
goods, or a sufficient part of them for the
purpose of satisfying the charge.

(4) If, under an exscution in respect of
a judgement for an amount exceeding fifty
thousand shillings, a co-operative society's
goods are sold or money is paid in order to
avoid sale, the judicial enforcement shall-

(a) deduct the costs of the execution
from the proceeds of sale or the
money paid; and

(b) retain the balance for not less than
fourteen days.

(5) If, within
period-

that fourteen-day

(a) notice is served on the judicial
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enforcement officer to the effect
that-
(i) an application for the

liquidation of the society has
been made; or

(ii) a meeting has been convened at
which there is to be proposed a
resolution for voluntary
liquidation; and

(b) an order is made or a resolution
passed,

that officer shall pay the balance to the
liquidator, who is entitled to retain it as
against the execution creditor.

(6) The rights conferred by this
paragraph on the liquidator may be set aside
by the High Court in favour of the creditor
to such extent and subject to such terms as
that Court considers appropriate.

(7) The regulations may provide for the
amount specified in subparagraph (4) to be
increased or reduced.

f;::il:|:,X,:*l:nuu.. .?2.ft) A person who is, as against the
;";;.;;;;;;;:; liquidator of a co-operative society, entitled
1::.::11:;:::i:ll'n to the benefit or subject to the burden of a
lCspCCt 0r wnrcn
i,q;,.;,,,,,,ofpninrel contract made with the society, may make

an application for an order under
subparagraph (2).

(2) On the hearing of an application
made under subparagraph (1), the High
Court may make an order rescinding the
contract on such terms as to payment by or
to either party of damages for the non-
performance of the contract, or otherwise, as
that Court considers appropriate.

(3) Damages payable to a person
under the order are provable by the person
as a debt in the liquidation.

co-operative s.cietv in 23. ( I ) A co-operative society inliquidation required to
,,;;;;;,i;;;; --'" respect of which a iiquidator is appointed

ligLt'i:ip]'^.,, shall ensure that-
other crnnmunicati()ns.
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lnterest on debts 10 bc
paid i1'surplus permits

(a) every invoice, order for goods or
services, business letter or order
form (whether in hard copy,
electronic or any other form) issued
by or on behalf of the society, or a
liquidator of the society or a

receiver or manager of the society's
property; and

(b) each of the society's websites,

states that the society is in liquidation.

(2) If the society fails to comply with
a requirement under subparagraph (l), the
society, and each officer of the society who
is in default, commit an offence and on
conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(3) If, after a co-operative society or
any of its officers is convicted of an offence
under subparagraph (2), the society
continues to fail to comply with the relevant
requirement, the society, and each officer of
the society who is in default, commits a

further offence on each day on which the
failure continues and on conviction is liable
to a flne not exceeding fifty thousand
shillings for each such offence.

24. (l) When a liquidator is appointed
in respect of a co-operative society, interest
is payable in accordance with this paragraph
on any debt proved in the liquidation of the
society's assets, including so much of any
such debt as represents interest on the
remainder.

(2) The liquidator shall, before
applying any surplus remaining after the
payment of the debts proved in the
liquidation for any other purpose, apply the
surplus in paying interest on those debts in
respect of the periods during which they
have been outstanding since the liquidator
was appointed.
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Certain documents
relating to co-operative
society in liquidation to
be exempt fl om stamp
duty.

Records of co-operative
society in liquidation to
be evidence.

Liquidator to lodge
periodjc statements \\,ith
Commissioner of Co-
operative societies with
respect to current
position of liquidation.

(3) All interest under this paragraph
ranks equally (whether or not the debts on
which it is payable rank equally).

(a) The rate of interest payable under
this paragraph in respect of a debt is the rate
for the time being prescribed by the
regulations for the purposes of this
paragraph.

25. When a liquidator is appointed in
respect of a co-operative society, the
following documents are exempt from
stamp duty:

(a) every transfer relating solely to
freeholC or leasehold property, or
to any interest in, any real or
personal property, that forms part
of the society's assets and that,
after the execution of the transfer,
either at law of in equity, is or
remains part of those assets; and

(b) every writ, order or other document
relating solely to the property of the
society, or to any proceeding
relating to its liquidation.

26. When a co-operative society is in
liquidation, all records of the society and of
the liquidator are evidence of the truth of all
matters purporting to be recorded in them,
until the conhary is proved.

27. (l) If the liquidation of a co-
operative society is not completed within
twelve months after its commencement, the
liquidator shall, at such intervals as may be
prescribed by the regulations and until the
liquidation is completed, lodge with the
Commissioner a statement containing the
particulars so prescribed with respect to the
proceedings in, and position of, the
liquidation.

(2) A liquidator who fails to lodge a
statement as required by subparagraph (1)
commits an offence and on conviction is
liable to a fine not exceeding five hundred
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thousand shillings.

(3) If, after being convicted of an
offence under subparagraph (2), a liquidator
continues to fail to lodge a statement as
required by subparagraph (l), the liquidator
commits a further offence on each day on
which the failure continues and on
conviction is liable to a fine not exceeding
fifty thousand shillings for each sr"ii
offence.

28. (1) The High Court may-
(a) as to all matters relating to the

liquidation of a co-operative
society, have regard to the wishes
of the creditors or contributories (as
proved to it by any sufficient
evidence); and

(b) if it considers appropriate, fbr the
purpose of ascertaining those
wishes-
(i) direct meetings of the creditors

or contributories to be
convened, held and conducted
in such manner as that Court
directs; and

(ii) appoint a person to act as
chairperson of any such
meeting and report the result of
it to that Court.

(2) In the case of creditors, the High
Court shall take into account the value of
each creditor's debt.

(3) In the case of contributories, the
High Court shall take into account the
number of votes conferred on each
contributory.

29.In all proceedings under this
Schedule, all courts and tribunals, all judges
ulq persons acting judicially, ariA -att

offlcers of a court or tribunal, or employed
in enforcing the process of a colrt or

Court may order
meetings to be held to
ascertain wishes of
creditors or
contributories.

Judicial noticc to ht:
taken of docurlents of
thc High Courr.
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Affidavits required to be

sworn for pulposcs of
this Schedule

Realising properry of co-

operative society in
respect of which a
liquidator is appointed.

tribunal, are required to take judicial notice
of-

(a) the signature of an officer of the
High Court; and

(b) the official seal or stamp of that
Court affixed to or impressed on
any document made, issued or
signed under a provision of this
Act, or any official copy of such a
document.

30. (1) An affidavit required to be
sworn under or for the purposes of this
Schedule may be sworn in Kenya-

(a) before any court, tribunal, judge or
person lawfully authorised to take
and receive affidavits; or

(b) before any of any diplomat
representing the Govemment of
Kenya in any place outside Kenya.

(2) All courts, tribunals, judges and
other persons acting judicially are required
to take judicial notice of the seal or stamp or
signature of any such court, tribunal, judge,
person or diplomat affixed to, impressed on,
or subscribed to any such affidavit, or to any
other document to be used for the purposes
of this Schedule.

31. (1) This paragraph applies to a co-
operative society in respect of which a
liquidator is appointed.

(2) If a person has control over money,
documents or other property to which the
society appears to be entitled, the High
Court may require that person immediately,
or within such period as that Court may
direct, to pay the money or deliver the
documents or other property documents to
the liquidator.

(3) Subparagraph (4) applies if the
liquidator-
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(a) seizes or disposes of property that
is not property of the society; and

(b) at the time of seizure or disposal
believes on reasonable grounds that
the liquidator is entitled (whether
under an order of that Court or
otherwise) to seize or disPose of
that property.

(4) When this subparagraph applies,
the liquidator-

(a) is not liable to any Person in
respect of afiy loss or damage
resulting from the seizure or
disposal except in so far as that loss

or damage is caused bY the
liquidator's own negligence; and

(b) has a lien on the ProPertY, or the
proceeds of its sale, for such

expenses as were incurred in
connection with the seizure or
disposal.

Duty of cefiain persons

to co-operate with
liquidator.

32. (1) When a liquidator is appointed
in respect of a co-operative society, this
paragraph applies to the following
persons-

(a) those who are or have at anY time
been officers of the societY;

(b) those who have taken Part in the
formation of the society at any time
within the twelve months
immediately Preceding the
effective date;

(c) those who are in the employment of
the society, or have been in its
employment (including
employment under a contract for
services) within that period, and are

in the liquidator's opinion capable
of giving the required information;

(d) those who are, or have within that
period been, officers of, or in the
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employment of, another co-
operative society that is, or within
period was, an officer of the
relevant co-operative society.

(2) A person to whom this paragraph
applies shall-

(a) give to the liquidator such
information concerning the society
and its promotion, formation,
affairs or property as the liquidator
may reasonably require; and

(b) appear before the liquidator at such
times as the liquidator may
reasonably require.

(3) A person who, without reasonable
excuse, fails to comply with a requirement
irnposed by this paragraph commits an
offence and on conviction is liable to a fine
not exceeding five hundred thousand
shillings.

(4) If, after being convicted of an
offence under subparagraph (3), the person
continues to fail to comply with the relevant
requirement, the person commits a further
offence on each day on which the failure
continues and on conviction is to fine not
exceeding fifty thousand shilling for each
such offence.

(5) In this paragraph, "employment"
includes employment under a contract for
services-

I-ien in respc'ct ol-co'
opcrativc societ)'s
documents

33. (l) This paragraph applies to a co-
operative society in respect of which a

rrir(nr,,ri\'rhl. i,,r'v,,ul(l IiqUidatOf iS appOintCd.
Jcn! lh(-ir p,,\\e\.il,n ti,

(2) A lien or other right to retain
possession of any of the documents of the
society is unenfbrceable to the extent that its
enforcement would deny possession of any
of the documents to the liquidator.

('onrrn issiolci



The Companies and Insolvency Legislation (Consequential Amend.ments) Bill,2015 1759

(3) Subparagraph (2) does not apply to
a lien on documents that confer a title to
property and are held as such.

suppryof utlityseruices 34. (1) This paragraph applies to a co-
to comnmies in
i,qiii;ii;, ",;"+r operative society in respect of which a
administration,etc liqUidatOriSappOinted.

(2) If a request is made by or with the
consent of the liquidator for the giving, after
the date on which liquidator is appointed, of
any of the supplies specified in
subparagraph (3), the supplier-

(a) may make it a condition of the
giving of the supply that the
liquidator personally guarantees the
payment of any charges in respect
of the supply; but

(b) may not make it a condition for
providing the supply, or take any
action that has the effect of making
it a condition for providing the
supply, that any outstanding
charges are to be paid in respect of
a supply provided to the society
before the effective date.

(3) The supplies referred to in
subparagraph (2) are-

(a) a supply of gas by a gas supplier;

(b) a supply of electricity by an
electricity supplier ;

(c) a supply of water by a water
supplier; and

(d) a supply of communications
services by a provider of a public
telecommunication or electronic
communications service".

122. The Co-operative Societies Act is amended by $"*T[:j.H:#
inserting the following new Schedules immediately after 

B:f.fif 
.

the First Schedule-
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SECOND SCHEDULE (FTRST SCH.)

PREFERENTIAL DEBTS
Prioritvorpavmentsto 1. The debts of a co-operative societypreferentialcreditors. .

in respect of which a liquidator is appointed
are payable in the order of priority in which
they are listed in paragraphs 2, 3 and4.

Firstprioritycraims. !. (1) The expenses of the liquidation
have first priority and are payable in the
order in which they are listed in
subparagraph (2)(a) to (c).

(2) For the purposes of subparagraph
(1), those expenses are as follows:

(a) the remuneration of the liquidator,
and the fees and expenses properly
incurred by the liquidator in
performing out the duties imposed,
and exercising the powers
conferred, by or under this Act;

(b) to any creditor who protects or
preserves assets of the society for
the benefit of the creditors of the
society by the payment of money or
the giving of an indemnity-
(i) the amount received by the

liquidator by the realisation of
those assets, up to the value of
that creditor's unsecured debt;
and

(ii) the amount of the costs incurred
by that creditor in protecting or
preserving those assets.

Secondprioritycraims. 3. (1) After the claims referred tO in
paragraph 2 have been paid, claims in
respect of the following debts have second
priority to the extent that they remain
unpaid:

(a) all wages or salaries payable to
employees in respect of services
provided to the society during the
four months before the date of
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Crp.470

No.l2 of2007

No.l4 of2007

appointment of the liquidator;
(b) any holiday pay payable to

employees on the termination of
their employment before that
appointment or during the
liquidation;

(c) any compensation for redundancy
owed to employees that accrues
before that appointment or during
the liquidation ;

(d) amounts deducted by the society
from the wages or salaries of
employees in order to satisfy their
obligations to other persons
(including amounts payable to the
Kenya Revenue Authority in
accordance with Income Tax Act);

(e) any reimbursement or payment
provided for, or ordered by the
Industrial Court under the Labour
Institutions Act,2007 to the extent
that the reimbursement or payment
does not relate to any matter
specified in the Labour Relations
Ac/', 2AA7 in respect of wages or
other money or remuneration lost
during the four months before that
appointment or during the
liquidation;

(f) all amounts that are by any other
written law required to be paid in
accordance with the priority
established by this subclause paid
by the buyer to a seller on account
ofthe purchase price ofgoods.

(2) The total amount to which priority
is to be given under &try, or all, of
subparagraphs (lXa) to (e) may not, in the
case of any one employee, exceed two
hundred thousand shillings as at the
commencement of the liquidation.

(3) The amount specified in
subparagraph (2) is subject to adjustment as
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follows:
(a) subject to subclause (d)-the

Cabinet Secretary shall, by order
published in the Gazette, make an
adjustment that has effect for the
three-year period from and
including I July 2015 and for each
subsequent three-year period;

(b) subject to subclause (d)-the
Cabinet Secretary shall make such
an order within three months after
the end of an adjustment period;

(c) each adjustment is required to
reflect any overall percentage
increase, over the relevant
adjustment period, in average
weekly earnings (total, private
sector), calculated by reference to
the last Employment Survey or
similar employment index
published by Kenya Bureau of
Statistics (or, if that survey ceases
to be published, a survey certified
by the Government Statistician as
an equivalent to that survey) within
the relevant adjustment period;

in an adjustment period, there is
change, or an overall decrease,
the percentage movement in

average weekly earnings (total,
private sector), as so calculated, the
Cabinet Secretary may not make an
adjustment for that adjustment
period;

(e) il in accordance with subclause
(d), no adjustment is made, the
Cabinet Secretary shall ensure that
the next adjustment made for any
later adjustment period reflects any
overall percentage increase in
average weekly earnings (total,
private sector) between the date of

(d) it
no
in
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the last adjustment and the end of
the adjustment period for which the
subsequent adjustment is to be
made;

(f) all adjustments are cumulative and
are to be rounded to the nearest
shilling (with fifty cents being
rounded to one shilling); and

(g) any correction to the Quarterly
Employment Survey on which an
adjustment is based is to be
disregarded until the adjustment
that takes effect in the subsequent
adjustment period, which must
reflect the corrected information in
the calculation of that adjustment
and must otherwise be made in
accordance with this subparagraph.

(a) The amount specified in
subparagraph(2), or that amount as adjusted
under subparagraph (3), on the date of
commencement of the liquidation, continues
to apply to that liquidation regardless of any
change to that amount that is prescribed
after the date of commencement of the
liquidation.

(5) In this paragraph-

"adjustment period" means the three-
year period beginning on I July 2Ol2 and
each subsequent three-year period.

"employee" means a person employed
by an employer for wages or a salary under
a contract of service; and includes a home
worker specified in of the Employment Act,
2OO7 , but does not include a person who is,
or was at any time during the twelve months
before the appointment of the liquidator of
the society, a member of the committee of
the society, or a nominee or relative of, or a
trustee for, such a member;
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"wages or salaries",
employee, includes-

(a) remuneration in the form of
commission or payable for time or
for piece work; and

(b) remuneration payable to an
employee as holiday or sickness
pay or in respect of absence from
work for any other good reason.

Third priority claims 4. After the claims referred to
paragraphs 2 and 3 have been paid, the
claims in respect of the following debts have
third priority to the extent that they remain
unpaid:

(a) tax deductions made by the society
under the pay as you earn rules of
the Income Tax Act;

(b) non-resident withholding
deducted by the society under
Income Tax Act;

(c) resident withholding tax deducted
by the society under the Income
Tax Act;

(d) duty payable within the meaning of
section 2(1) of the Customs and Excise Act.

5. Claims having the same priority rank
equally among themselves and, subject to
any maximum payment level prescribed by
or under any written law, are payable in full,
unless the property of the society is
insufficient to meet them, in which case
they abate in equal proportions.

THIRD SCHEDULE (s.71)

OFFENCES RELATING TO CONDUCT BEFORE
AND DURING LIQUIDATION AND CRIMINAL

PROCEEDINGS RELATING TO THOSE OFFENCES

1. (1) This paragraph applies in
i.",iiii#i.it"," relation to a co-operative society
anticipation of

relation to an

Cap.470

Cap. I l0

Unsatisfied claims of the
same priority to abate
equally.

Offence involving
commission of

tax
the

respect
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liquidation, of which a liquidator is appointed.

(2) An officer or past officer of the
society commits an offence if, within the
twelve months immediately preceding the
appointment of the liquidator, the officer or
past officer-

(a) concealed any part of the society's
property to the value of fifty
thousand shillings or more; or
concealed any debt due to or from
the society;

(b) fraudulently removed any part of
the society's property to the value
of fifty thousand shillings or more;

(c) concealed, destroyed, mutilated or
falsified any document affecting or
relating to the society's affairs or
property;

(d) made any false entry in any
document affecting or relating to the
society's affairs or property;

(e) fraudulently parted with, altered or
made any omission in any document
affecting or relating to the society's
affairs or property; or

(f) pawned, pledged or disposed of any
property of the society that has been
obtained on credit and has not been
paid for.

(3) Subparagraph (3X0 does not apply
if the pawning, pledging or disposal was
done in the ordinary course of the society's
business (4) An officer or past officer of
the society also commits offence-

(a) if, within the twelve months period
referred to in subparagraph (2), the
officer or past officer has been privy
to the doing by others of any of the
acts referred to in clauses (c), (d)
and (e) ofthat subparagraph; or
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(b) if, at any time after the
commencement of the liquidation,
the officer or past officer-
(i) does any ofthe acts referred to in

clauses (a) to (0 of that
subparagraph; or

(ii) is privy to the doing by others of
any of the acts referred to in
clauses (c) to (e) of that
subparagraph.

(4) In a prosecution for an offence
under-

(a) clause (a) or (0 ofsubparagraph(2);
or

(b) subparagraph (4) in respect ofan act
referred to in either of those two
clauses,

it is a defence to prove that the officer
or past officer had no intention to defraud.

(5) In a prosecution for an offence
under-

(a) clause (c) or (d) of subparagraph
(2); or

(b) subparagraph (a) in respect ofan act
referred to in either of those two
clauses,

it is a defence to prove that the officer
or past officer had no intention to conceal the
state of affairs ofthe society or to defeat the
law.

(6) If property is pawned, pledged or
disposed of in circumstances that constitute
an offence under subparagraph (2X0, a
person who takes in pawn or pledge, or
otherwise receives, the property knowing it
to have been pawned, pledged or disposed of
in such circumstances, commits an offence.

(7) A person found guilty ofan offence
under this paragraph is liable on conviction
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Offences involving
transactions to defmud
creditors of co-
operative society in
respect of which
liquidator is appointed,

to a fine not exceeding two million shillings
or to imprisonment for a term not exceeding
five years, or to both.

(8) The regulations may increase or
reduce the amounts specified in
subparagraph (2)(a) and (b).

2. (1) This paragraph applies in
relation to a co-operative society in respect
of which a liquidator is appointed.

(2) An officer or past officer of the
society commits an offence if the officer or
past officer-

(a) has made or caused to be made a
gift or transfer of, or charge on, or
has caused or connived at the
levying of execution against, the
society's property; or

(b) has concealed or removed any part
of the society's property since, or
within the two months preceding,
the date of any unsatisfied judgment
or order for the payment of money
obtained against the society.

(3) A person is not liable to be charged
with an offence under subparagraph (2) if the
conduct alleged to constitute the offence
occurred more than five years before the
commencement of the liquidation.

(4) In a prosecution for an offence
under subparagraph (2)(a), it is a defence to
prove that the officer or past officer did not,
at the time of the alleged offence, have any
intent to defraud the society's creditors.

(5) An officer or past officer of co-
operative society who is found guilty of an

offence under this paragraph is liable on
conviction to a fine not exceeding one
million shillings or to imprisonment or a fine
not exceeding two years, or to both.
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oncnceinvorving 3. (I) This paragraph applies in
rni\conJuet committed
;;,';,;";;jil,.,"',J relation to a co-operative society for which a
of cooperativc s<>cbty. liqUidatOf iS appOinted.

(2) An officer or past officer of the
society commits an offence if the officer or
past officer-

(a) does not to the best of the officer's
or past officer's knowledge and
belief fully and truly disclose to the
liquidator all of the society's
property, and how and to whom and
for what consideration and when the
society disposed of any part of that
property (except such part as has
been disposed of in the ordinary
course of the society's business);

(b) does not deliver up to the liquidator,
or in accordance with the directions
of the liquidator, all such part of the
society's property as is under the
control of the officer or past officer,
and that the liquidator is required by
law to deliver up;

(c) fails to deliver up to the liquidator
(or as the liquidator directs) all
documents under the control of the
officer or past officer that belong to
the society and that the officer or
past officer is required by law to
deliver up;

(d) knowing or believing that a false
debt has been proved by any person
in the liquidation, fails to inform the
liquidator of that knowledge or
belief as soon as practicable; or

(e) after the appointment of the
liquidator-prevents the production
of any document affecting or
relating to the society's affairs or
property.

(3) An officer or past officer also
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commits an offence if, after the liquidator is
appointed, the officer or past officer attempts
to account for any part of the society's
property by means of fictitious losses or
expenses.

(4) An officer or past officer is
presumed, in the absence of evidence to the
contrary, to have committed an offence
under subparagraph (3) if the officer or past
officer has made an attempt of the kind
referred to in that subparagraph at a meeting
of the society's creditors held within the
twelve months immediately preceding the
appointment of the liquidator.

(5) In a prosecution for an offence under
subparagraph (2)(a), (b) or (c), it is a defence
to prove that the officer or past officer had
no intention to defraud.

(6) In a prosecution for an offence
under subparagraph (2Xe), it is a defence to

orrence to rarsirv 4.(1) This paragraph applies in
documents in relation to r . G

;;;ffi;;;;i',"relation to a co-operative society in respect
respectof which. . of which a liquidator is appointed.
liquidator is appointed-

(2) An officer or contributory of the
society commits an offence if, during the
liquidation, the officer or contributory, with
intent to defraud or deceive the society or
any other person-

(a) destroys, damages, alters or falsifies
a security or other document of the
society; or

(b) makes or is privy to the making of a
false or fraudulent entry in any
record or other document of the
society.

(3) A person who is found guilty of an
offence under subparagraph (1) is liable on
conviction to a fine not cxceeding two
million shillings or to imprisonment for a

term not exceeding five years, to both,

5. (1) This paragraph appllo! to a 30.

L

Offence to make
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material omission l-, operative society in respect of which a
statement relatins to - .r;il;;;;;i*. liquidator is appointed.
society in respect of
which liquidator is

appointed

Offence to make false
representations to
creditors of co-
operative society in
respect of which a

liquidator is appointed

(2) An officer or past officer of the
society commits an offence if, while the
liquidator is appointed, the officer or past
officer makes a material omission from a

statement relating to the society's affairs.

(3) An officer or past officer of the
society is also taken to have committed an
offence under subparagraph (2) i[ before the
appointment of the liquidator, the officer or
past officer has made any material omission
from a statement relating to the society's
affairs.

(4) In a prosecution for arl offence
under this paragraph, it is a defence to prove
that the officer or past officer had no
intention to defraud.

(5) A person who is found guilty of an
offence under this paragraph is liable on
conviction to a fine not exceeding one
million shillings or to imprisonment for
twelve months, or to both.

6. (1) This paragraph applies to a co-
operative society in respect of which a
liquidator is appointed.

(2) An officer or past officer of the
society commits an offence if--

(a) the officer or past officer makes a
false representation; or

(b) does any other fraudulent act,

for the purpose of obtaining the consent of
the society's creditors or any of them to an
agreement relating to the society's affairs or
to its liquidation.

(3) An officer or past officer of the
society is also to be taken to have committed
an offence under subparagraph (2) if, before
the commencement of the liquidation, the
officer or past officer-
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Power of the High
Court to make orders
against delinquent
committee members.
liquidators, etc.

(a) made any false representation; or

(b) did any other fraudulent act,

for the purpose of obtaining that consent.

(4) An officer or past officer person
who is found guilty of an offence under this
paragraph is liable on conviction to a fine not
exceeding two million shillings and to
imprisonment for a term not exceeding five
years, or to both.

7. (1) This paragraph applies to the
following persons:

(a) an officer or past officer of a co-
operative society that is in
liquidation (whether by the High
Court or voluntarily);

(b) a person who is or has acted as the
liquidator of such a co-operative
society;

(c) not being a person referred to in
paragraph (a) or (b)-a person who
has been concerned in the
promotion, formation or
management of such a co-operative
society.

(2) If, during the course of the
liquidation of a co-operative society, it
appears that a person to whom this paragraph
applies has or may have-

(a) misapplied or retained, or become
accountable for, money or property
of the society; or

(b) committed misfeasance or a breach
of any fiduciary or other duty in
relation to the society,

the Commissioner, the liquidator of the
society or a creditor or contributory of the
society may make an application to that
Court to conduct an examination under
subparagraph (6).

(3) The reference in subparagraph (2) to
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Power of the High
Court to make orders
against officers of co-
operative society and
others found to have
participated in
fraudulent trading by
co-operative society

misfeasance or a breach of any hduciary or
other duty in relation to the society includes,
in the case of a person who has acted as
liquidator of the society, any misfeasance or
breach of any fiduciary or other duty in
connection with the carrying out of the
liquidator's functions as liquidator of the
society.

(4) An application under subparagraph
(2) may be made in relation to a person who
has acted as liquidator of the society only
with the leave of the High Court given after
the person has been released from the
responsibilities of liquidator.

(5) A contributory may make an
application under subparagraph (2) only with
the leave of the High Court.

(6) On the hearing of an application
made under subparagraph (2), the High
Court may undertake an examination into the
conduct of the person in relation to whom
the application was made.

(7) If, at the conclusion of the
examination, the High Court finds that the
person examined has engaged in conduct of
a kind referred to in subparagraph (2), itmay
make an order compelling the person-

(a) to repay, restore or account for the
money or property or any part of it,
with interest at such rate as that
Court considers appropriate; or

(b) to contribute such amount to the
society's assets as compensation for
the misfeasance, breach of fiduciary
or other duty as the High Court
considers fair and reasonable.

8. (1) A liquidator of a co-operative
society may make an application to the High
Court for an order under subparagraph (2)
if-

(a) in the course of the liquidation of
the society, the liquidator forms the
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view that a business of the society
has been caried on with intent to
defraud creditors of the society or
creditors of any other person, or for
any fraudulent purpose; and

(b) the liquidator believes that specified
persons participated (directly or
indirectly) in the business with the
knowledge that the business was
being carried on in that manner.

(2) If, on hearing an application made
under subparagraph (1), the High Court finds
that the persons specified in the application
did in fact participate (directly or indirectly)
in a business of the society with the
knowledge that it was being carried on in the
manner referred to in subparagraph (l)(a), it
may order those persons (or any of them) to
make such contributions to the society's
assets as the High Court considers fair and
reasonable.

(3) The persons specified in an
application made under subparagraph (2) arc
entitled to be served with a copy of the
application and to appear and be heard as
respondents at the hearing of the application,

(4) If the High Court makes an order
against a person under subparagraph (2), it
may also make an order disqualifying the
person from-

(a) being or acting as a member of the
committee of a co-operative society;

(b) being or acting as a liquidator,
provisional liquidator or
administrator of a co-operative
society;

(c) being or acting as a supervisor of a
voluntary arrangement approved by
the society; or

(d) in any way (whether directly or
indirectly) being concerned in the



1774 The Companies and Insolvency Legislation (Consequential Amendments) 8il1,2015

Power of the High
Court to make orders
against officers of co-
operatiYe society
engaging in wongful
trading.

promotion, formation or
management of a co-operative
society,

for such period, not exceeding fifteen years,
as may be specified in the order.

9.(1) This paragraph applies-
(a) to a co-operative society in respect

of which a liquidator is appointed;
and

(b) to a person who, at a time before the
liquidator was appointed, was an
officer of the society.

(2) For the
paragraph-

purposes of this

(a) a co-operative society is in insolvent
liquidation if, at the time the
liquidation commences, its assets
are insufficient for the payment of
its debts and other liabilities and the
expenses of the liquidation; and

(b) the person in respect of whom an
application is made under
subparagraph (3) is the respondent
to the application.

(3) If, in the course of the liquidation
of a co-operative society, it appears to the
liquidator that a person to whom this
paragraph applies knew or ought to have
known that there was no reasonable prospect
that the society would avoid being placed in
insolvent liquidation, the liquidator may
make an application to the High Court for an
order under subparagraph (5).

(4) The High Court may hear an
application made under subparagraph (2)
only if the person in respect of whom the
application was made has been served with a
copy of the application.

(5) If, on the hearing of an application
made under subparagraph (3), the High
Court may, if satisfied that, at the relevant
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time, the respondent knew or ought to have
known that there was no reasonable prospect
that the society would avoid being placed in
insolvent liquidation, make an order
declaring the respondent to be liable to make
such contribution (if any) to the society's
assets as that Court considers appropriate.

(6) However, the High Court may not
make such an order if satisfied that the
respondent took such steps to avoid potential
loss to the society's creditors as (assuming
the respondent to have known that there was
no reasonable prospect that the society
would avoid going into solvent liquidation)
the respondent ought reasonably to have
taken.

(7) Nothing in this paragraph affects
the operation of paragraph 8 (fraudulent
trading by co-operative society in
liquidation).

(8) If the High Court makes an order
against a person under subparagraph (5), it
may also make an order disqualifying the
person from-

(a) being or acting as a member of the
committee of a co-operative society
or a director of a company;

(b) being or acting as a liquidator,
provisional liquidator or
administrator of a co-operative
society;

(c) being or acting as a supervisor of a
voluntary arrangement approved by
the society; or

(d) in any way, whether directly or
indirectly, being concerned in the
promotion, formation or
management of a co-operative
society or a company,

for such period, not exceeding fifteen years,
as may be specified in the order.
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Supplementary
provisions relating to
proceedings under
paragraphs 8 and 9.

10. (1) On the hearing of an application
under paragraph 8 (fraudulent trading by co-
operative society in liquidation) or paragraph
9 (wrongful trading), the liquidator may
personally give evidence or call witnesses.

(2) If the High Court makes an order
under paragraph 8 or 9, it may make such
further orders as it considers appropriate for
giving effect to the order.

(3) In particular, the High Court may-
(a) provide for the liability of any

person under the order to be a
charge-
(i) on any debt or obligation due

from the society to the person; or
(ii) on any mortgage or charge or

any interest in a mortgage or
charge on assets of the society
held by or vested in the person,
or any other person on the
person's behalf, or any other
person who claims as an
assignee from or through the
person liable or any person
acting on that person's behalf;
and

(b) from time to time make such further
order as may be necessary for
enforcing a charge imposed under
paragraph (a).

(4) For the purposes of subparagraph
(3)(a)(ii), "assignes"-

(a) includes a person to whom or in
whose favour, by the directions of
the person made liable, the debt,
obligation, mortgage or charge was
created, issued or transferred or the
interest created; but

(b) does not include an assignee for
valuable consideration (not
including consideration by way of
marriage) given in good faith and
without notice of any of the matters
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Member of the
committee of co-
operative society in
insolvent liquidation
prohibited from being
member of the
committee of, or being
involved with, any
other co-operative
society that is known by
a prohibited name.

on the ground of which the order is
made.

(5) If the High Court makes an order
under para$aph 8 or 9 in relation to a person
who is a creditor of the society, it may direct
that the whole or any part of any debt owed
by the society to that person, and any interest
on the debt, ranks in priority after all other
debts owed by the society and after any
interest on those debts.

(6) The High Court can make an order
under paragraph 8 or 9 even if the person
concerned may be criminally liable in
respect of matters giving rise to the making
of the order.

11. (l) This para$aph applies to a
person if-

(a) a co-operative society is in insolvent
liquidation on or after the
cofirmencement of this paragraph;
and

(b) the person was a member of the
committee of the society at any time
during the twelve months
immediately preceding the date on
which the liquidation of the society
commenced.

(2) For the purposes of this paragraph, a
name is a prohibited name in relation to such
a person if--

(a) it is a name by which the society
was known at any time during that
period of twelve months; or

(b) it is a name that is so similar to a
name of the kind referred to in
paragraph (a) as to suggest an
association with the society.

(3) Except with leave of the High Court,
or in such circumstances as may be
prescribed by the regulations, a person to
whom this paragraph applies shall not at any
time during the five years from and
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Circumstances in which
persons are personally
liable for debts of co-
operative society.

including the date on which the liquidation
of the society commenced-

(a) be a member of the committee of
any other co-operative society that
is known by a prohibited name;

(b) in any way (directly or indirectly)
be concerned or take part in the
promotion, formation or
management of any such society; or

(c) in any way (directly or indirectly)
be concerned or take part in the
carrying on of a business carried on
(otherwise than by a co-operative
society) under a prohibited name.

(4) A person who contravenes this
paragraph commits an offence and on
conviction is liable to a fine not exceeding
one million shillings or to imprisonment for
a term not exceeding twelve months, or to
both.

(5) A reference in this paragraph, in
relation to a time, to a name by which a co-
operative society is known is a reference to
the name of the society atthat time or to any
name under which the society carried on
business at that time.

(6) For the purposes of this paragraph, a
co-operative society is in insolvent
liquidation if at the time the liquidation
commences, the society's assets are
insufficient for the payment of its debts and
other liabilities and the expenses of the
liquidation.

12. (1) A person is personally
responsible for all the relevant debts of a co-
operative society if at any time the person-

(a) is involved in the management of
the society in contravention of
paragraph 11; or

(b) while is involved in the
management of the society-acts or
is willing to act on instructions
given (without the leave of the High
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Court) by a person whom the person
knows to be subject to a person to
whom subparagraph (2) applies.

(2) This subparagraph (l) applies to
the following persons:

(a) a person who is involved in the
management of the company in
contravention of paragraph 1 1 ;

(b) a person who is subject to a
disqualification order or
disqualification undertaking, or to
foreign restrictions, under Part X of
the Companies Act, 2015, or

(c) a person who is subject to any other
restriction or disability of a kind
prescribed by regulations made for
the purpose of this section.

(3) If, because of subparagraph (1), a
person is personally responsible for the
relevant debts of a co-operative society, the
person is jointly and severally liable for
those debts with the society and any other
person who, whether under this paragraph or
otherwise, is so liable.

(4) For the purposes of this paragraph,
the relevant debts of a co-operative society
are-

(a) in relation to a person who is
personally responsible under clause
(a) of subparagraph (l)-such debts
and other liabilities of the society as
are incurred at a time when the
person was involved in the
management of the society; and

(b) in relation to a person who is
personally responsible under clause
(b) of that subparagraph-such
debts and other liabilities of the
society as are incurred at a time
when the person was acting or was
willing to act on instructions given
as referred to in that paragraph.
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(5) For the purposes ofthis paragraph, a
person is involved in the management of a
co-operative society if the person-

(a) is a member of the committee of the
society; or

(b) is concerned, whether directly or
indirectly, or takes part, in the
management of the society.

(6) For the purposes of this paragraph, a
person who, as a person involved in the
management of a co-operative society, has at
any time acted on instructions given (without
the leave of the High Court) by another
person whom the person knew at that time to
be a person to whom subparagraph (2)
applies is presumed, unless the contrary is
shown, to have been willing at any later time
to act on any instructions given by that
person.

[i,','0",'Jiii;|*^,"0 13. (1) This paragraph. applies. !o a-c-o-
ffi;;;;';i;;:-'"-"* operative society that is being liquidated by
:T1il:::TiY.ti, -. the High Court.
lrqurdahon by the Hrghcourt' Q) If the High Court concludes that a

person who was at the relevant time an
officer or past officer, or member, of the
society may have committed an offence in
relation to the society for which the person is
criminally liable, the High Court may (either
on the application of a person interested in
the liquidation or on its own initiative) direct
the liquidator to report the matter to the
Commissioner.

(3) If, while the society is being
liquidated by the High Court, it appears to
the liquidator that a person who, at the
relevant time was an officer or past officer,
or a member, of the society, may have
committed an offence in relation to the
society for which the person is criminally
liable, the liquidator shall report the matter
to the Commissioner.
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Obligations aising
undtr paragraph 13.

(4) In making a report under
subparagraph (2) or (3), the liquidator shall
provide the Commissioner with-

(a) such information; and

(b) such access to and facilities for
inspecting and taking copies of
documents,

as the Commissioner reasonably requires and
the liquidator is able to reasonably give or
provide.

(5) As soon as practicable after
receiving a report under subparagraph (2) or
(3), the Commissioner shall forward the
report to the Attorney General for further
investigation, together with-

(a) the information and documents (if
any) given or provided in
accordance with subparagraph (4);
and

(b) such observations on the report,
information and documents as the
Official
relevant.

Receiver considers

(6) On receiving a report under
subparagraph (5), the Attorney General shall
investigate the matter concerned and such
other matters relating to the affairs of the
society as appear to the Attorney General to
require investigation.

(7) For the purpose of an investigation
under subparagraph (6), the Attorney
General may exercise any of the powers
conferred on inspectors by Part XXX of the
Companies Act,20l5 as if the society were a
company.

14. (1) For the purpose of an
investigation by the Attorney General under
paragraph 13(6), a person has the same
obligation to produce documents or give
information, or otherwise assist the Attorney
General, as the person would have in relation
to an inspector appointed under Part XXX of



1782 The Companies and Insolvency Legislation (Consequential Amendments) 8il1,2015

the Companies Act, 2015.

(2) An answer given by a person to a
question put to the person in exercise of the
powers conferred by paragraph 13(7) may be
used in evidence against the person.

(3) However, in criminal proceedings
in which that person is charged with an
offence to which this paragraph applies-

(a) evidence relating to the answer may
not be adduced; and

(b) questions relating to it may not be
asked, by or on behalf of the
prosecution,

unless evidence relating to it is
adduced, or a question relating to it is asked,
in the proceedings by or on behalf of that
person.

(4) This paragraph applies to all
offences other than an offence under sections
107 and ll4 of the Penal Code (false
statements made on oath otherwise than in
judicial proceedings or made otherwise than
on oath).

(5) If criminal proceedings are begun by
the Director of Public Prosecutions
following a an investigation under paragraph
13(6), the liquidator and every officer and
agent, and past officer and agent, of the
society (other than the defendant) shall
provide the Director of Public Prosecutions
and the Attorney General with such
assistance in connection with the prosecution
as the liquidator, officer or agent or past
officer or agent is reasonably able to give.

(6) In subparagraph (5), "agent"
includes any bank or advocate of the society
and any person employed by the society as

auditor, whether that person is or is not an
officer of the society.

(7) If a person fails to provide
assistance as required by subparagraph (5),
the High Court may, on the application of
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the Director of Public Prosecutions or the
Attorney General, make an order directing
the person to comply with that subparagraph.

(8) If the application is made with
respect to a liquidator, the High Court may
also make an order directing the costs to be
borne by the liquidator personally.

(9) However, the High Court may not
make such an order if it is established that
the failure to comply was due to the
liquidator having insufficient assets of the
society to enable the liquidator to provide the
required assistance."

123. The Registration of Business Names Act is
amended in section 4 by deleting paragraph (d) and
substituting therefor the following new paragraph-

(d) every corporation having a place of business
in Kenya and carrying on business under a
business name that is not its corporate name
without any addition is required to be
registered as provided by this Act, except
that-
(i) if two or more individual partners have

the same surname, the addition of an
"s" at the end of that surname does not
of itself render registration necessary;

(ii) if the business is carried on by a
bankruptcy trustee or an administrator
appointed by the court, registration is
not necessary; and

(iii) a purchase or acquisition of property by
two or more persons as joint tenants or
tenants in common does not of itself
constitute the carrying on of a business,
even if the owner shares any profits
from the sale of the property.

124. The Transfer of Business Act is amended by
repealing section I and replacing it with the following new
section-

Amendnrent ol
section 4 of
Cap..199.

Repeal ol Section 7
of Cap 500.
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f:iJ::j:[:]til 7. (1) rhis Act does not apply to the
busincsscs. transfer of a business or part of a business of
5012008 "'"T:i;;:ffi":1";, 

" resurr of rhe
reconstruction, amalgamation,
merger or division of the company
in accordance with the Companies
\ct,2015 or the administration or
liquidation of the company in
accordance with the Insolvency
Act,2015;

(b) relates to the creation of a genuine
security; or

(c) relates to a genuine realisation of a
security.

,,..1,'1,,f, [?il:1"il1":13 :::ff ffi ?:["i
sale by public auction) is not effective
unless an accountant registered under the
Accountants Act has certified in writing to

'* 
i""i",li]'":l1."j:l" o. rearised rrom the

transfer; and

(b) the accountant's opinion that the
amount is the best price obtainable
for the realised security.

125. The Hire Purchase Act is amended by repealing
section 30 and replacing it with the following new
section-

1-*:::L:l:1llj:':*-':l 30. (l) If-
Irustce r)r lrqurdrtor orowner' 

(a) in the case of a natural person, the
owner is adjudged bankrupt; or

(b) in the case of a company, the owner
is placed in liquidation, a hire-
purchase agreement entered into by
the person or company as owner
continues in effect after the
commencement of the bankruptcy

Repeal of section 30
of Cap 507.
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or liquidation and is binding on the
bankruptcy trustee or liquidator,
but without affecting the right of
the bankruptcy trustee or liquidator
to disclaim.

(2) Subsection (1) does not affect the
powers of the court to set aside any
disposition of property that is an undue
preference.

126. Section 2 of the Central Depositions Act is
amended-

(a) by deleting the words "Companies Act" wherever
they appear and substituting therefor the words
"Companies Act, 2015";

(b) bV deleting the definition of the term "Minister"
and substituting therefor the following new
definition-

"Cabinet Secretary means the Cabinet
Secretary for the time being responsible for
Finance."

127. Section 14 of the Central Depositories Act is
amended-

(a) by deleting subsection (5) and substituting
therefor the following new subsection-

(5) Section 508 of the Companies Act, 2015 does not
apply to a transfer that is required to be registered by an
issuer under this section and section l5(4), but if an issuer
refuses registration of such a transfer, it shall serve on the
transferor and the central depository (being the transferee)
a notice giving the reasons for the refusal.

(b) bV deleting subsection (6) and substituting thefore
the following new subsection-

(6) An instrument of transfer lodged with an issuer
under subsection (1) can be registered in the name of a
central depository or its nominee company if it has been
certified by a central depository agent instead of being
executed by the central depository or its nominee company.
This subsection applies despite section 512 of the
Companies Act, 2015."

Amendment of
section 2 of No.4 of
20(D.

Amendment of
section l4 of No.4
of 2fi)0.
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128. Section 2l of the Control Depositions Act is
amended by deleting the words "Companies Act", and
substituting therefor the words "Companies Act, 2015".

129. Section 25 of the Central Depositories Act is
amended by deleting subsection (3) and substituting
therefor the following new subsection-

(3) Despite section 93 of the Companies Act, 2015, a
central depository shall ensure that a record of depositors
maintained in accordance with subsection (2)-

(a) contains information in computerised record form;

(b) is not distinguished by means of a share number;
and

(c) contains such other information as may be required
under the CDS rules."

130. The Central Depositories Act is amended by
repealing section 27 and replacing it with the following
new section-

Refcrencestothe 27. (l) With effect frOm the
Companies Act, 201 5.

dematerialisation date and irrespective of
anything in the Companies Act, 2015, or
any provision of the issuer's constitution, a
reference in relation to a dematerialised
security. to-

(a) a register of members, or of
debenture holders, (including
branch registers) kept by a
company under the Companies Act,
2015, is taken to be a reference to
the record of depositors maintained
by the central depository;

(b) a transfer of shares or debentures
from a transferee under the
Companies Act is taken to be a
reference to a book-entry transfer
performed by the central
depository; and

(c) any certificate, instrument of
transfer or any movable property
representing any security that is
used as evidence of ownership of

Amendment of
section 2l of No.,l
of 2fiX).

Amendment of
section 25 of No.,{
o1'2il)0.

Repcal of section 27
of No.4 o1 20fi).

i

:

I

I

I

i

I

i

I
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the security is taken to be a
reference to a statement of account
issued by the central depository.

(2) Section 505 of the Companies Act,
2015 does not apply to a dematerialised
security.

131. Section 29 of the Central Depositions Act is *Iill|;l,Tii,,.
amended by deleting the words "Companies Act", or20o0.

wherever it appears and substituting therefore the words
"Companies Act, 2015".

132. Section 37 of the Central Depositories Act is }ii,1t'$:,,11,,,.,
amended by deleting the word "Companies Act", and or2ff)O

substituting therefor the words "Companies Act, 2015".

133. Section 66 of the Central Depositories Act is I'lii'fff:'ii..
amended by deleting the word "Companies Act", and or2000.

substituting therefor the words "Companies Act, 2015".

134. Section 2 of the Copyright Act is amended- 1ffjff1,,,"1".,,
(a) by inserting the following new definition in proper or2n)r

alphabetical sequence-
"Cabinet Secretary" means the Cabinet Secretary for

the time being responsible for matters relating to copyright
and related rights;

(b) bV deleing the definition of "Minister".

135. Section 9 of Copyright Act is amended by tff.1;;:;'i1,,,
deleting the expression "Minister" and substituting therefor or200r.

the expression "Cabinet Secretary".

136. Section 16 of the Copyright Act is amended by lHjLTl,?i..,,
deleting the expression "Minister" and substituting therefor or200r.

the expression "Cabinet Secretary".

137. Section 18 of the Copyright Act is amended by lliij;"ru',,','*,.,,
deleting the expression "Minister" and substifuting therefor or200r.

the expression "Cabinet Secretary".

138. Section 39 of the Copyright Act is amended by l}ijffi..,",'-",,
deleting the expression "Minister" and substituting therefor or200r.

the expression "Cabinet Secretary".

139. Section 46 of the Copyright Act is amended by *Hj|ff:?|",,
deleting the words "Companies Act" and substituting or2or.

therefor the words "Companies Act, 2015".
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140. Section 4l of the Copyright Act is amended
deleting subsection (2) by substituting therefor the
following new subsection-

(2) T'he obligations imposed by subsection (1) are in
addition to those imposed by the Companies Act, 2015, in
the case of a collecting society that is a company.

l4l. Section 48 of the Copyright Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary".

142. Section 49 of the Copyright Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary".

143. Section 52 of the Copyright Act is amended by
inserting the following new subsection immediately after
subsection (2)-

(3) If--
(a) any act or thing that was done or omitted to be

done by or to the Cabinet Secretary under this Act
before the commencement of Part 5 of the Tenth
Schedule to the Companies Act, 2015, had effect
immediately before that commencement; and

(b) that act or thing could be done or be omitted to be
done by or to the Cabinet Secretary under this Act
after that commencement,

that act or thing is taken to have been done or omitted to be
done by or to the "Cabinet Secretary".

144. Section 2 of the Employment Act is amended-
(a) by inserting the following new definition in the

proper alphabetical sequence-
"Cabinet Secretary" means the Cabinet

Secretary for the time being responsible for
matters relating to labour matters;

(b) bV deleting the expression "Minister" appearing in
the definition of "industrial undertaking", and
substituting therefor the expression "Cabinet
Secretary";

(c) by deleting the definition of "Minister".

145. Section 3 of the Employment Act is amended by
deleting the expression "Minister" and substituting therefor
the expression "Cabinet Secretary"

Amedmcnt of
section 47 of No.l 2
o1 2ff)l .

Amedment of
section 48 of No.l 2
of200l.

Amedment of
section 49 of No. I 2

of200l.

Amedment of
section 52 ofNo.l2
of2001.

Amendment of
section 2 of No. [7
2007.

Amendment of
section 3 of No. l7
2007.
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146. Section 19 of the Employment Act
by deleting the expression "Minister" and
therefor the expression "Cabinet Secretary".

147. Section 22 of the Employment Act
by deleting the expression "Minister" and
therefor the expression "Cabinet Secretary".

148. Section 31 of the Employment Act
by deleting the expression "Minister" and
therefor the expression "Cabinet Secretary".

149. Section 40 of the Employment Act
by deleting the expression "Minister" and
therefor the expression "Cabinet Secretary".

150. Section 53 of the Employment Act
by deleting the expression "Minister" and
therefor the expression "Cabinet Secretary".

151. Section 56 of the Employment Act
by deleting the expression "Minister" and
therefor the expression "Cabinet Secretary".

152. Section 59 of the Employment Act
by deleting the expression "Minister" and
therefor the expression "Cabinet Secretary".

153. Section 60 of the Employment Act
by deleting the expression "Minister" and
therefor the expression "Cabinet Secretary".

154. Section 66 of the Employment Act
by deleting the expression "Minister" and
therefor the expression "Cabinet Secretary".

155. Section 69 of the Employment Act
by deleting the expression "Minister" and
therefor the expression "Cabinet Secretary".

is amended
substituting

is amended
substituting

is amended
substituting

is amended
substituting

is amended
substituting

is amended
substituting

is amended
substituting

is amended
substituting

is amended
substituting

is amended
substituting

Amendment of
section l9 of No.l7
201)1.

Amendmcnt of
scction 22 ol No. l T

2007.

Amendnrent of
section 3l ofNo.lT
2007.

Amendment of
section 40 ol No. l T

2001.

Amendment of
scction 53 o1' No.l 7
2007.

Amendment of
section 56 ol No. I 7

2007.

Amendment of
section 59 o1- No. I 7

2007.

Amendment of
section 60 of No. I 7

2007.

Amendment oI
section 66 01' No.l ?
2007.

Amendmenl of
section 69 o1 No. I 7
2001.

156. Section 70 of the Employment Act is amended- tliion z,oiN" rz

(a) by deleting the expression "Minister" and 2oo7

substituting therefor the expression "Cabinet
Secretary";

(b) bV deleting subsection (4) and substituting therefor
the following new subsection-

(4) The following are relevant officers for the
purposes of this section-

(a) a bankruptcy trustee or interim trustee holding
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office under Part III of the Insolvency Act, 2015-
(b) a liquidator appointed under Part VI of that Act;

(c) an administrator appointed under Part VIil of that
Act;

(d) the Official Receiver or other person responsible
for supervising the debtor under a deed of
composition approved by the Court under Division
24 of Part III of that Act;

(e) a supervisor or provisional supervisor under a
voluntary arrangement entered into under Part IX
or Division 1 of Part IV of that Act;

(f) a trustee under a trust deed for his creditors
executed by the employer.

157. Section 71 of the Employment Act is amended
by deleting the expression "Minister" and substituting
therefor the expression "Cabinet Secretary".

158. SectionT2 of the Employment Act is amended-

(a) by deleting the expression "Minister" wherever it
appears and substitute therefor the expression
"Cabinet Secretary";

(b) bV deleting subsection (2) and substituting therefor
the following new subsection-

(2) If the Cabinet Secretary has, in accordance with
subsection (1), made a payment in respect of a debt, or a
part of the debt, the right that become right of the Cabinet
Secretary because of subsection (l) include a right arising
because of the status of the debt, or that part of it as a
preferential debt.

159. Section 73 of the Employment Act is amended
by deleting the expression "Minister" and substituting
therefor the expression "Cabinet Secretary".

160. Section 74 of the Employment Act is amended
by deleting the expression "Minister" and substituting
therefor the expression" Cabinet Secretary".

Amendment of
section 7l of No.17
2001.

Amendment of
section 72. of No. I 7

2007.

Amendment of
section 73 of No.l7
2007.

Anendment of
section 74 of No.l7
2007.

16l. Section 80 of the Employment Act is amended sections0orNo.r7
by deleting the expression "Minister" and substituting zoo7.

therefor the expression" Cabinet Secretary".
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162. Section 85 of the Employment Act is amended
by deleting the expression "Minister" and substituting
therefor the expression "Cabinet Secretary".

I63. Section 9l of the Employment Act is amended
by deleting the expression "Minister" and substituting
therefor the expression "Cabinet Secretary".

164. Section 92 of the Employment Act is amended
by inserting the following new subsection immediately
after subsection (3)-

(4) rf,-
(a) any act or thing that was done or omitted to be

done by or to the Cabinet Secretary under this Act
before the commencement of Part 6 of the First
Schedule to the Companies and Insolvency
Legislation (Consequential Amendment) act,
2015, had effect immediately before that
commencement; and

(b) that act or thing could be done or be omitted to be
done by or to the Cabinet Secretary under this Act
after that commencement,

that act or thing is taken to have been done or omitted to be
done by or to the Cabinet Secretary.

165. Section 106 of the Merchant Shipping Act is
amended by deleting the expression "the law relating to
bankruptcy" and substituting therefor the expression "the
law relating to insolvency".

166. The Proceeds of Crime and Anti-Money
Laundering Act is amended by repealing section 79 and
replacing it with the following new section-

Effectof bilkruptcyon 79. (1) When a pers6n whO hOldS
realizabl!'property.' reahzable property is adjudged bankrupt-

(a) the property for the time being
subject to a restraint order made before the
date ofthe bankruptcy order; and

(b) the proceeds of any realizable
property realized because of section 15 and
for the time being under the control of a
receiver appointed under this Part,

Amendment of
section 85 of No. I 7

2001.

Amendment of
section 91 ofNo.lT
2007.

Amendmcnt of
section 92 of No. I 7
2007.

Amendment of
Section l06of No.4
of 20O9.

Repeal of Section 79
of No.9 of 2009.
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does not vest in the Registrar of the
High Court, Official Receiver or the Public
Trustee.

(2) If a defendant who has directly or
indirectly made an affected gift to any other
person is adjudged bankrupt, the following
provisions apply:

(a) a court may not set aside the
disposition of that gift under the
Insolvency Act, 2015 if-
(i) a prosecution for an offence has

been commenced against the
defendant and the proceedings
against the defendant have not
been conclude concluded; or

(ii) the property of any other person
is subject to a restraint order;

(b) any court that sets aside a
disposition in paragraph (a) after the
conclusion of the proceedings against the
defendant shall take into account any
reahzation of the property of other persons
in accordance with this Part.

(3) If a person has been adjudged
bankrupt, the polvers conferred on the court
by sections 64 to 12 and 73(2), or on a
receiver appointed under this Part, may not
be exercised in respect of property that-

(a) forms part of the bankrupt's estate;
or

(b) the Official Receiver or a
bankruptcy trustee is entitled to
claim from the bankrupt under the
Insolvency Act, 2015.

(4) Nothing in the Insolvency Act,
2015 prohibits a court or a receiver
appointed under this Part from exercising a
power contemplated in subsection (3) of any
property or proceeds referred to in
subsection (l)."



The Companies and Insolvency Legislation (Consequential Amendntents) Bill,2015 I193

167. The Proceeds of Crime and Anti-money
Laundering Act is amended by repealing section 80 and
replacing it with the following new section-

80. (l) When a court has made an order for the
liquidation of any company or other legal entity
that holds realisable property or a resolution for
the voluntary liquidation of the body has been
registered in accordance with an applicable law,
neither-

(a) property for the time being subject to a restraint
order made before the relevant time; nor

(b) the proceeds of any realisable property realised
because of section 75 and for the time being under
the control of a receiver appointed under this Part,

forms part of the assets of the body.

(2) lf an order referred to in subsection (1) has been
made in respect of a company or other legal entity or a

resolution referred to in that subsection has been registered
in respect of the body, the powers conferred on a court by
sections 68 to 73 and 75(2) or on a receiver appointed
under this Part, may not be exercised in respect of any
property that forms part of the assets of the body.

(3) Nothing in the Companies Act, 2015, the
Insolvency Act, 2015, or any other law relating to legal
entities in general or any particular legal entity, prohibits a

court or receiver appointed under this Part from exercising
a power conferred by subsection (2) in respect of property
or proceeds referred to in subsection (1).

(4) For the purpose of subsection (1), "the relevant
time" means-

(a) if an order for the body corporate has been made,
the time when the application to relevant the court
of the application for the liquidation order; or

(b) if no such order has been made, the time when the
resolution authorising the voluntary liquidation of
the body corporate is passed.

(5) Section 79(2), with necessary modifications,
applies to a legal entity that has directly or indirectly made
an affected gift."

Repeal of section 8

of No.9 0f 2009.
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168. Section 2 of the National Payment System Act is
amended by deleting the definition of the expression
"Minister" and substituting therefor the following new
definition in proper alphabetical sequence-

Cabinet Secretary" means the Cabinet Secretary for
the time being responsible for matters relating to finance.

169. The National Payment System Act is amended
by repealing section 16 and replacing it with the following
new section-

Amendment of
section 2 o1 No.39
of2Ol l.

Repeal of seclion I 6
of No.39 of 201 l.

Netting agreements and
rules. Cap. 2189, No. I 2
of I 997. No. I 9 of 2006

16. (1) To the extent that a provision of
the Insolvency Act, 2015, the Banking Act,
the Building Societies Act, the Co-operative
Societies Act, 1997 or the Microfinance
Act, 2006 is inconsistent with this section,
this section prevails.

(2) This section applies to the
following agreements and rules relating to a
settlement system participant-

(a) a written netting agreement to
which the participant is a partll

(b) the settlement system rules;
(c) a clearing, netting or settlement

agreement to which the participant
is a party;

(d) netting rules applicable to the
participant in relation to a
settlement agreement.

(3) If a settlement system participant is
placed in liquidation by the High Court,
enters administration or is placed under
statutory management, any provision
contained in an agreement or rules to which
this section applies is binding on the
liquidator, administrator or statutory
manager in respect of a payment or
settlement obligation -

(a) that was determined through
netting before the liquidation order
or administration order, or the
appointment of the statutory
manager, was made but is to be



The Comltanies arul Ins.lyenc'y Legislation (Consequential Amendments) Bitl, 2015 1195

discharged on or after the date on

which the order or appointment
was made; or

(b) the discharge of which was overdue
on that date.

(4) An administrator appointed under

the Insolvency Act, 2015, in respect of a

settlement system participant shall give

written notice to the Central Bank to
withdraw the participant's participation from
the Central Bank settlement system, in
which case the participant ceases to be

entitled to participate in that system, other

than for purposes of-
(a) discharging a payment or settlement

obligation in accordance with the

settlement sYstem rules;

(b) any clearing, netting or settlement
agreement to which the participant
was a party; or

(c) any netting rules applicable to the

particiPant in relation to those

agreements.

(5) As soon as Practicable after an

application to the High Court for the

liquidation of a settlement system

paiticipant is made and, if a liquidation
brder 

- is made in consequence of the

application, as soon as practicable after the

order is made, the applicant shall lodge with
the Central Bank a copy of the application
and a copy of the order.

(6) As soon as Practicable after

receiving a copy of an application for the

liquidation of a settlement system

participant, the Central Bank shall, if the

participant is a designated payment system

participant, notify the operator of the

payment system of the application.

(7) When a copy of a liquidation order

relating to a settlement system participant
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has been lodged with the Central Bank in
accordance with subsection (5), the
participant ceases to be entitled to clear
payments or participate in a settlement
system, other than for purposes of
discharging a payment or iettlement
obligation in accordance with-

(a) the rules of the settlement system;
or

(b) a clearing, netting or settlement
agreement to which the participant
is a party; or

(c) any netting rules applicable to rhe
participant in relation to such an
agreement.

(8) When a settlement system
participant is placed in liquidation or enters
administration, or a statutory manager is
appointed in respect of the participant, the
liquidator, administrator or manager is
bound by any payment or settlementlhat is
final and irrevocable as provided by section
9(2) or (3).

(9) A court in Kenya may not recognise
or give effect to-

(a) an order of a court exercising
jurisdiction under the law relating
to insolvency in a place outside
Kenya; or

(b) an act of a person appointed in a
place outside Kenya to perform
functions under that law,

to the extent that this Act does not authorise
a court in Kenya to make such an order, or a
liquidator, administrator or statutory
manager, or any other officer having
functions under the Insolvency Act, 2015, t;
do such an act

(10) In this section, a reference to
netting rules includes any recognised
practices relating to the operation or
application of those rules."
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170. Section 24 of the National Payment System
is amended by deleting the expression "Minister"
substituting therefor the expression "Cabinet Secretary".

171. Section 31 of the National Payment System Act section3rorNo.3e
is amended by deleting the expression "Minister" and or20n.

substituting therefor the expression "Cabinet Secretary".

l72.The National Payment System Act is amended by Xi,"r",\::;:'i"r?r',,
repealing section 28 and replacing it with the following
new section-

Act tffJjT;:',{",,
and of 201 l.

Priority of ceftain
instruments on winding
up.

28. (1) In this section, "priority
payment instruction" means a money order,
bank draft or similar payment instruction
issued, directly or indirectly, by a
participant in a designated payment system,
but does not include an instrument issued by
one such participant to another for the
purpose of effecting a payment between
them.

(2) Despite anything to the contrary in
the Insolvency Act, 2015, and subject to this
section, if a participant in a designated
payment system is a company that is
liquidated under the Insolvency Act, 2075,
unpaid priority payment instructions that
were drawn on the participant and cleared
through the payment system before the
making of the liquidation order-

(a) are payable from the participant's
assets; and

(b) rank in preference above any other
unsecured claim against the assets.

(3) A payment is not payable under
subsection (2) in preference to any other
claim against assets unless a request for the
payment has been made within sixty days
after the making of the liquidation order in
relation to the participant concemed.

(4) Subsection (2) does not permit a
payment instruction to be settled in
preference to any other claim against any
assets, if the instruction was drawn on or
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certified or issued by the participant
concerned with a view to giving the drawee
of the instruction a preference over the
participant's other creditors."

173. Section 33 of the National Payment System Act
is amended by-

(a) renumbering the existing provision as subsection
( 1);

(b) inserting the following new subsection
immediately after the renumbered subsection
( 1)-

(2) n-
(a) any act or thing that was done or omitted to be

done by or to the Cabinet Secretary under this Act
before the commencement of Part L2 of the First
Schedule to the Companies and Insolvency
Legislation (Consequential Amendments) Act,
2015 had effect immediately before that
commencement; and

(b) that act or thing could be done or be omitted to be
done by or to the Cabinet Secretary under this Act
after that commencement,

that act or thing is taken to have been done or omitted to be
done by or to the Cabinet Secretary.

174. The Land Registration Act is amended by
repealing section 27 and replacing it with the following
new section-

Amendment of
section 33 of No.39
of20l l.

Repeal of section 27
of No.3 of 2012.

varuabreconsiderarion. . -27'-(l) A proprietor who has acquired""" land, a lease or a charge by transfer without
valuable consideration holds it subject to-

(a) any unregistered rights or interests
subject to which the transferor held
it; and

(b) the provisions of the Insolvency
Act, 2015, so far as they are
applicable in the circumstances.

(2) When registered, such a transfer
has the same effect as a transfer for valuable
consideration."
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175. The Land Registration
repealing section 63 and replacing
new section-

Act is amended by 
Repear orsection63

it with the following ori\o.3or20r2.

Amendment of
section 7l of No.3
of 2O12.

Ifi[:il;:i:'"' 
"r ruj;,[,,1,f,"3;;.:?ti*,:r[:t?t:HI
adjudging a proprietor bankrupt, or directing
the estate of a deceased proprietor to be
administered in accordance with section 375
of the Insolvency Act, 2015, the Registrar
shall register the bankruptcy trustee, or the
trustee appointed under that section, as
proprietor of any land, lease or charge of
which the bankrupt or the deceased
proprietor is proprietor, in place of that
bankrupt or proprietor.

(2) In making an entry in the register
for the purpose of subsection (1), the
Registrar shall describe the bankruptcy
trustee, or the trustee appointed under
section 375 of the Insolvency Act, 2015, as

"trustee of the property of (.........................),
a bankrupt.

176, Section 7l of the Land Registration Act is
amended in subsection (1) by deleting paragraph (c) and
substitute therefor the following new paragraph-

(c) has made an application for a bankruptcy order
against the proprietor of any registered land, lease or
charge.

177. The Land Act is amended by repealing section
52 and replacing it with the following new section-

il:ilil;:i*" 52. (1) On production to the
Registrar of a certified copy of the order of
court adjudging a proprietor bankrupt, or
directing the estate of a deceased proprietor
to be administered in accordance with
section 375 of the Insolvency Act, 2015, the
Registrar shall register the bankruptcy
trustee, or the trustee appointed under that
section, as proprietor of any land, lease or

Rcpeal of section 52
of No.6 ol 20 12.
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charge of which the bankrupt or the
deceased proprietor is proprietor, in place of
that bankrupt or proprietor.

(2) In making an entry in the register
for the purpose of subsection (l), the
Registrar shall describe the bankruptcy
trustee, or the trustee appointed under
section 375 of the Insolvency Act, 2015 as
"trustee of the property of (.........................),
a bankrupt.

178. Section 53 of the Land Act is amended-

(a) by deleting subsection (1) and substituting therefor
the following new subsections-

(l) As soon as practicable after being
appointed as liquidator of a company, the
liquidator shall-

(a) produce to the Registrar
resolution or order appointing
liquidator; and

(b) satisfy the Registrar that the person
has complied with the requirements
of Part VI of the Insolvency Act,
20t5.

(1A) When the liquidator has complied
with subsection (1), the Registrar shall-

(a) record the appointment in respect
of any land, lease or charge of
which the company is registered as

proprietor; and
(b) register the copy of the resolution

or order.

(b) by deleting subsection (3) and
substituting therefore the
following new subsections-

(3) As soon as practicable after a
vesting order has been made under section
444 of the Insolvency Act, 2015, the
liquidator shall lodge a copy of the order

Amendment of
section 53 of No.6
of 2012.

the
the
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Amendment of section
103 ofNo.6 of2012.

Amendment of section
54 ofNo.l0 of20l2.

with the Registrar for registration under this
Act.

(a) On receiving a copy of a vesting
order in accordance with subsection (l), the
Registrar shall register the liquidator as
proprietor of the land, lease or charge to
which the order relates.

(b) by deleting subsection (3) and
substituting therefor the following
new subsections-

(3) As soon as practicable after a
vesting order has been made under section
444 of the Insolvency Act, 2015, the
liquidator shall lodge a copy of the order
with the Registrar for registration under this
Act.

(a) On receiving a copy of a vesting
order in accordance with subsection (1), the
Registrar shall register the liquidator as
proprietor of the land, lease or charge to
which the order relates."

179. Section 103 of the Land Act is
amended in subsection (l) by deleting
paragraph (e) and substituting the following
new paragraph-

(e) if the chargor has been adjudged
bankrupt, the bankruptcy trustee of
the estate ofthe charger.

180. Section 54 of the Kenya Deposit
Insurance Act is amended-

(a) by deleting subsection (2) and
substituting therefor the following new
subsection-

(2) The appointment of the Corporation
as the liquidator of an institution shall have
the same effect as an appointment of a
liquidator by the Court under Part VI of
Insolvency Act, 2015.

(b) by deleting subsection (3) and
substituting therefor the following
new subsection-
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(3) No liquidator shall be appointed in
respect of an institution under Part VI of the
Insolvency Act, 2015 if the Corporation has

already been appointed as liquidator in
respect of the institution."
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MEMORANDUM OF OBJECTS AND REASONS

The legislative proposal giving rise to this Bill has been submitted by
the Attorney-General. This Bill makes consequential amendments to other
Acts consequent upon the enactment of the Companies Bill, 2015 and the
Insolvency Act,2015. The Bill is in keeping with the practice of making
minor amendments which do not merit the publication of a separate Bill
and consolidating them into one Bill.

The Bill contains proposed amendments to the following lawsl I

The Records Disposal Act (Cap 14)

The Bill proposes to amend the Records Disposal Act to harmonise it
with the provisions of the Companies Act, 2015.

The Advocates Act (Cap. 16)

The Bill proposes to amend the Advocates Act to harmonise it with
the provisions of the Insolvency Act, 2015.

The Chattels Transfer Act (Cap. 28)

The Bill proposes to amend the Chattels Transfer Act to provide for
unregistered instruments to be void in certain cases.

The Arbitration Act (Cap.49)

The Bill proposes to amend the Arbitration Act to provide for the
effect of bankruptcy on an agreement to settle differences by arbitration.

The Prevention of Fraud (lnvestments) Act (Cap.65B)

The Bill proposes to amend the Prevention of Fraud (Investments)
Act to provide for a bankruptcy trustee to recover from the guarantor a
sum that becomes payable to a bankruptcy trustee under a guarantee given
under the section.

The Societies Act (Cap.108)

The Bill proposes to amend the Societies Act to, among other things
provide for the concept of liquidation of societies, the procedure to be
followed when a society is solvent and to set out supplementary provisions
relating to the liquidation of a society.

The Methylated spirit Act (Cap 120)

The Bill proposes to amend the Methylated Sprits Act to align section
4 to the provisions of the Insolvency Act.

The Industrial Training Act (Cap.237)
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The Bill proposes to amend the Industrial Training Act to provide for
the effect of bankruptcy on a contract of apprenticeship or indentured
learnership.

The Narcotic Drugs and Psychotropic Substances Control Act (Cap
24s)

The Bill proposes to amend the Narcotic Drugs and Psychotropic
Substances Control Act to harmonise it with the Insolvency Act 2015

The Land Control Act (Cap 302)

The Bill proposes to amend the Land Control Act to among other
things define a private company.

The Insurance (Motor Vehicle Third Party Risks) Act (Cap.405)

The Bill proposes to amend the Insurance (Motor Vehicle Third Party
Risks) Act to provide for

The Insurance Act (Cap. 487)

The Bill proposes to amend the Insurance Act to require the Cabinet
Secretary to lay a report on the operation of the Act before the National
Assembly within one month after receiving the report. The Bill also
introduces the concept of liquidation of an institution and insolvency of an
insurer. The Bill also specifies that only authorised persons can carry on
insurance business and places restrictions on insurers providing financial
accommodation on the security of its own shares.

The Banking Act (Cap 488)

The Bill proposes to amend the Banking Act to provide for the
liquidation of an institution, specify the power of the Central Bank to
place an institution in administration and to provide for a right of appeal
after an institution has been placed in adrninistration.

The Co-operative Societies Act (Cap 490)

The Bill proposes to amend the Co-operative Societies Act to
harmonise it with the Companies Act, to specify that member's shares are
not subject to attachment, to provide for liquidation of cooperative
societies and to provide for the court to set aside a transaction that is under
value, to void preference and to set aside extortionate credit transactions
and to amend the Act in relation to changes to be registered with the
Commissioner.

The Transfer of Business Act (Cap. 500)

The Bill proposes to amend the transfer of Business Act to provide
for the Act not to apply to the transfer of certain businesses.
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The Hire Purchase Act (Cap. 507)

The Bill proposes to amend the Hire Purchase Act to align the
provisions of the Insolvency Act and to provide for agreements binding on
a trustee or liquidator of an owner of a company.

The Central Depositions Act (No.4 of 2000)

The Bill proposes to amend the Central Depositions Act to harmonise
it with the Companies Act, 2015.

The Copyright Act (No.12 of 2001)

The Bill proposes to amend the copyright Act to align the Act with
the provision of the Companies Act to provide for the obligations of a

collecting society.

The Employment Act (No.17 of 2007)

The Bill proposes to amend the Employment Act to remove reference
to the Companies Act.

The Merchant Shipping Act (No.4 of 2009)

The Bill proposes to amend the Merchant Shipping Act to harmonise
the provisions of section 106 with the law relating to insolvency.

The Proceeds of Crime and Anti-money Laundering Act (No.9 of
200e)

The Bill proposes to amend the Proceeds of Crime and Anti-money
Landing Act to provide for the effect of bankruptcy on realisable property.

The National Payment System Act (No.39 of 2011)

The Bill proposes to amend the National Payment System Act to
provide for the provision on vetting agreements and rules to prevail in case
of a conflict with any other law relating to Insolvency and to provide for
the priority of certain instruments on winding up.

The Land Registration Act (No.3 of 2012)

The Bill proposes to amend the Land Registration Act to harmonise it
with the Insolvency Act. The Bill provides for transmission on
bankruptcy.

The Kenya Deposit Insurance Act (No.10 of 2012)

The Bill proposes to amend the Kenya Deposit Insurance Act to
provide for a liquidator not to be appointed in respect of an institution
under the Insolvency Act if a corporation has been appointed as liquidator
in respect of that institution.
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The enactment of this Act shall not occasion, any additional
expenditure of public finds.

Dated the 27th May, 201 5.
ADEN DUALE,

Leader of the Majority Party.
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Schedule to Cap 14, which it is proposed to amend-

OFFICERS INCLUDED IN THE DEFINITION OF *REGISTRAR.

GENERAL"

Officer Act under which appointed

Official Receiver. Bankruptcy Act (Cap. 53) - sectior
74.

Registrar of Societies. Societies Act (Cap. 108) - section 8.

Registrar of Books and Newspapers Books and Newspapers Act (Cap
papers. I 1 l) - section 3.

Registrar-General of Births and
Deaths

Births and Deaths Registration Ac
Deaths.
(Cafla\ - section 3.

Registrar-General of Marriages. Marriage Act (Cap. 150) - section 2

Public Trustee. Public Trustee Act (Cap. 168)
section 3.

Registrar of Trade Unions. Trade Unions Act (Cap. 233)
section 5.

Registrar of Companies. Companies Act (Cap. 486) - sectior
382.

Registrar of Insurance Companies Insurance Companies Act (Cap.
487) - section 3.

Registrar of Building Societies. Building Societies Act (Cap.489)
section 3.

Registrar of Business Names. Registration of Business Names Ac
(Cap. 499) - section 3.

Registrar of Trade Marks. Trade Marks Act (Cap. 506)
section 3.

Registrar of Patents. Patents Registration Act (Cap. 508
- section2.

Assistant Estate Duty
Commissioner.

Estate Duty Act (Cap. 483) - sectior
J.
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46. Nothing in this Act shall give validity to-
(a) any purchase by an advocate ofthe interest, or any

part of the interest, of his client in any suit or other
contentious proceeding; or

(b) any agreement relieving any advocate from
responsibility for professional negligence or any
other responsibility to which he would otherwise
be subject as an advocate; or

(c) any agreement by which an advocate retained or
employed to prosecute or defend any suit or other
contentious proceeding stipulates for payment
only in the event of success in such suit or
proceeding or that the advocate shall be
remunerated at different rates according to the
success or failure thereof; or

(d) any agreement by which an advocate agrees to
accept in respect of professional business, any fee
or other , consideration which shall be less than
the remuneration prescribed by any order under
section 44 respect of that business or more than
twenty five percent of the general damages
recovered less the party and the party costs as

taxed or agreed; or

(e) any disposition, contract, settlement, conveyance,
delivery, dealing or transfer which is, under the
law relating to bankruptcy, invalid against a
trustee or creditor in any bankruptcy or
composition.

Section I j of Cap. 28 which it is proposed to replace-

13. (1) Every instrument, unless registered in the
manner provided under this Part, shall, upon the expiration
of the time for registration or, if the time for registration is
extended by the High Court, upon the expiration of the
extended time, be deemed fraudulent and void as against-

(a) the official receiver or trustee in bankruptcy of the
estate of the person whose chattels or any of them
are comprised in the instrument;

(b) the assignee or trustee acting under any
assignment for the benefit of the creditors of that

lnvalid agreements

Unregistered
instruments to be
void in certain cases.
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person; (c) any person seizing the chattels or any
part thereof comprised in the instrument, in
execution of the process of any court authorizing
the seizure of the chattels, of the person by whom
or conceming whose chattels the instrument was
made,

so far as regards the property in or right to the possession
of any chattels comprised in or affected by the instrument
which, at or after the time of bankruptcy, or of the
execution by the grantor of the assignment for the benefit
of his creditors, or of the execution of process (as the case
may be), and after the expiration of the period within which
the instrument is required to be registered, are in the
possession or apparent possession of the person making or
giving the instrument, or of any person against whom the
process was issued under or in the execution of which the
instrument was made or given, as the case may be.

(2) So long as an instrument continues to be
registered hereunder, the chattels comprised in that
instrument shall not be deemed to be in the possession,
order or disposition of the grantor, within the meaning of
the Bankruptcy Act.

Section j8 of Cap 49 vthich it is proposed to replace-

38. (1) Where it is provided by a term in a contract
to which a bankrupt is a party that any differences arising
out of or in connection with the contract shall be referred to
arbitration, then if the trustee in bankruptcy adopts the
contract, that term is enforceable by or against him so far as

relates to those differences.

(2) Where a person who has been adjudged bankrupt
had, before the cornmencement of the bankruptcy, becomes
a party to an arbitration agreement, and any matter to
which the agreement applies requires to be detennined in
connection with or for the purposes of the bankruptcy
proceedings, then if the case is one to which subsection (l)
does not apply-

(a) any other party to the agreement or, with the
consent of the committee of inspection, the trustee
in bankruptcy may apply to the court having
jurisdiction in the bankruptcy proceedings for an
order directing that the matter in question shall be

Eflect of bankruptcy
on agreement to
settle differenccs by
arbitration.
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referred to arbihation in accordance with the
agreemenu and

(b) the court, if it is of the opinion that, having regard
to all the circumstances of the case, the matter
ought to be determined by arbitration, may make
an order accordingly.

(3) This section shall apply in domestic arbitration or
if the bankrupt person is a Kenyan or if the law of Kenya is
applicable according to the rule of conflict of laws.

Sections I I and l7 (3) o.f Cap 658 which it is proposed to
replace-

11. (1) Subject to the provisions of this section, a
principal's licence shall not be granted to any person unless
a guarantee, in the prescribed form, is provided by such
person as the Minister may approve, that, in the event of
the bankruptcy of the applicant during the currency of such
licence, the person giving such guarantee will pay to the
kustee in bankruptcy the sum of fifty thousand shillings or
such other sum as the Minister may from time to time
prescribe.

(2) Any sum becoming payable to a trustee in
bankruptcy under a guarantee given under subsection (1) of
this section may be recovered by the trustee from the
person by whom it is payable, and, where any such sum
exceed the amount required to met the debts and liabilities
(including the costs and expenses of the administration in
bankruptcy) of the bankrupt, the amount of the excess or
the amount of such sum, whichever is the less, shall be
repaid by the trustee in bankruptcy to, or to the personal
representatives of, the person by whom the guarantee was
given.

(3) Where a person in respect of whom a guarantee is
given under this section is a corporation, reference in this
section-

(a) to the bankruptcy of such person and the
administration thereof shall, mutatis mutandis, be
construed as references to an order that the
corporation shall be wound up by or under the
supervision of the court and to such winding up;

(b) to the trustee in bankruptcy shall be construed as

references to the corporation.

Guarantee in
connexion with
principal's licence.
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17. (3) This section shall not prohibit the distribution Restriction on

or possession of any document by reason only that it li,iXJi"if" 
or

contains an invitation or information-
(c) made or given by or on behalf of a corporation to

holders of securities of, or to persons employed
by, or to creditors of, that corporation or any other
corporation which, in relation to the first
mentioned corporation, is a subsidiary company as

defined by section 154 of the Companies Act
(Cap. a86), with respect to securities of either such
corporation;

(7) Where any person is convicted of an offence under
this section, the court dealing with the case may make an
order authorizing the destruction or other disposal of any
documents produced to the courts which are shown to its
satisfaction to be documents in respect of which the
offence was committed:

Sections 2,4,7,8,10,I l,I3,15,33,34,35,36,38 and 53 of Cap
108 which it is proposed to amend-

2. "society" includes any club, company, partnership
or other association of ten or more persons, whatever its
nature or object, established in Kenya or having its
headquarters or chief place of business in Kenya, and any
branch of a society, but does not, except in paragraphs (i)
and (ii) of section I 1 (2)(0 of this Act, include-

(a) a company as defined by the Companies Act (Cap.
486), or a company registered as a foreign
company under Part X of that Act;

4. (lXii) the Minister has declared it, by order, to be a
society dangerous to the good government of the Republic;

7. (1) The Minister may, where it appears to him to be
in the public interest, in relation to a society which has
been refused registration under section 11, or has had its
registration cancelled under section 12, of this Act, or is a
society of one of the kinds mentioned in paragraphs (i), (ii)
and (iii) of the proviso to section 4(1) of this Act, by order,
prohibit any act specified therein-

(a) by any person on behalf of or in relation to any
society associated with such society; or

lnterpretation

Unlawful societies.

Prohibition of
specified acts by or
on behalfofcertain
societies.
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I

i

I

!

i

(b) bV any person on behalf of or in relation to any
society which in the opinion of the Minister has
objects similar to the objects of such society, in
Kenya or in any particular area of Kenya (being
the area in which it appears to him that such
society carried on or, as the case may be, proposed
to carry on its activities) or in any part of such
area.

(2) An order under subsection (1) of this section shall
continue in force for such period (not exceeding six
months) as may be specified therein:

Provided that this subsection shall not preclude the
Minister from making a further order or orders, with or
without variations, where it appears to him to be in the
public interest so to do.

8. The Minister shall, by notice in the Gazette, appoint
a Registrar of Societies to perform the duties and exercise
the powers imposed and conferred on the Registrar by this
Act, and may appoint a Deputy Registrar and any number
of Assistant Registrars, who shall be subject to the
directions of the Registrar.

10. (2) Upon application being made in the prescribed
manner for exemption of a society from registration, the
Registrar may, with the approval of the Minister, so exempt
the society, and if he does not so exempt the society he
shall treat the application as an application for registration
and shall, subject to the provisions of this Act, register the
society.

ll. (2) The Registrar shall refuse to register a society
where-

(b) the Minister has, under paragraph (ii) of the
proviso to section 4(l) of this Act, declared it to
be a society dangerous to the good government of
the Republic; or

13. The Registrar may, with the approval of the
Minister, at any time rescind the exemption of a society
from registration given under section l0 of this Act, and if
he does so he shall forthwith notify the society thereof:

Provided that the society, if it is not a society of one of
the kinds specified in paragraphs (i), (ii) and (iii) of the

Appointment of
Registrar of societics
and other officos.

Manner of effecting
registration or
exemption from
registration.

Relusal of
registration.

Rescission of
exemption.
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proviso to section a(l) of this Act, may, within a period of
twenty-eight days from the date of the receipt of
notification of the rescission, apply for registration under
this Act, and where the society does so it shall not, unless
and until such application is refused, be an unlawful
society, notwithstanding the said section 4(1).

15. (2) A society aggrieved by the decision of the
Minister under subsection (lxb) may appeal to the High
Court within thirty days of the decision.

33. The Minister may, by instrument in writing-
(a) appoint a person (in this Part referred to as the

receiver) to be the receiver of a society which is an
unlawful society or which has had its registration
cancelled or its exemption rescinded under Part III
of this Act or has otherwise ceased to exist; and

(b) vest in the receiver all property, both movable and
immovable, of the society,

and where he does so the receiver shall proceed to wind up
the affairs of the society.

34. (1) If, after all the debts and liabilities of the
society of which the receiver has notice and the costs of the
winding-up have been satisfied or provided for, there are
any surplus assets, the receiver shall prepare and submit to
the Minister a scheme for the disposal of those assets.

(2) If, after making such amendments (if any) as he
may think fit, the Minister approves a scheme submitted to
him under subsection (1) of this section, he shall endorse
his approval thereon, and thereupon the receiver shall
distribute the surplus assets in accordance with the scheme.

35. (1) Where the assets of the society are insufficient
to enable the debts and liabilities of which the receiver has
notice and the costs of the winding-up to be satisfied in
full, the receiver shall set aside a sum sufficient to meet the
costs of the winding-up, and shall divide the balance
among the creditors who have proved in proportion to the
size of their claims.

(2) Sections 309 to 317 inclusive of the Companies
Act shall apply mutatis mutandis to the winding- up of a
society under this section as they apply to the winding-up
of a company.

Appcal from order
of refusal,
cancellation or
suspension.

Winding-up ol
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Procedure where
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36. (1) No stamp duty shall be payable on an
instrument made under section 33 of this Act, and so far as

the instrument affects registered land-
(a) it shall be delivered by the receiver to the person

responsible for registration of title, and he shall
register it accordingly without payment of any fee;
and

(b) the vesting of the land in the receiver shall take
place on the registration of the instrument.

(2) For the purpose of discovering, taking possession
of, recovering and realizing the property of the society, the
receiver shall have all the powers vested in the official
receiver or a trustee in bankruptcy by the Bankruptcy Act.

(3) Before distributing any assets under this Part, the
receiver shall appoint a day before which the creditors of
the society are required to prove their claims or be
excluded from any distribution made before they have
proved their claims, and shall give notice of the
appointment in the Gazelle, and individually to the
creditors where practicable.

(4) The receiver may charge fees on winding-up a

society at the rate specified in the Companies (Winding-up
Fees) Rules, or such other fees as the Minister in any
particular case may order.

(5) The Minister may, for the purpose of enabling a

society to wind up its own affairs, in writing suspend the
operation of any instrument made under section 33 of this
Act for such period as to him may seem expedient.

38. (4) If any person does anything which constitutes
an offence under subsection (2) of this section, the
requiring officer may, if he considers it advisable to
provide for the future identification of such person, order
that a photograph and impressions of fingerprints of such
person be taken, and section 21 (but not including the
proviso to subsection (1) thereof) of the Police Act shall
apply accordingly as though the person were in lawful
custody.

53. (1) The Minister may make rules for prescribing
anything which under this Act may be prescribed, and
generally for the better carrying out of the provisions of
this Act.

Supplementary
provisions as to
rvinding-up.

Power to investigate,
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(2Xb) prescribing the form of accounts to be used by
such societies as may be named by the Minister from time
to time by notice in the Gazette;

Section 49 oJ Cap 120 which it is proposed to amend-

(2) (c) by a trustee in bankruptcy, of spirits forming
part ofthe bankrupt's estate;

Sections 89 of Cap 160 which it is proposed to delete-

(l) Where an application for a grant of probate or
letters of administration shows by the inventory therein that
the estate the subject thereof wi[l, after payment of funeral
and other expenses, be insolvent, the court shall of its own
motion order the administration of that estate in bankruptcy
as provided by section l2l of the Bankruptcy Act (Cap.
53).

(2) If and so soon as any personal representative
knows or has reason to believe that the estate in respect of
which probate or letters of administration have been
granted to him will prove to be insolvent, he shall forthwith
petition for administration thereof in bankruptcy as

aforesaid.

(3) This section shall have effect notwithstanding
anything contained in the Bankruptcy Act (Cap. 53).

Section 27 oJ'Cap 237 which it is proposed to amend-

Where, under the provisions of subsection ( I ) of
section 39 of the Bankruptcy Act, a contract of
apprenticeship or indentured learnership is discharged by
the apprentice or indentured learner giving notice in writing
to the trustee in bankruptcy to that effect, the trustee shall,
within a period of one month of receiving the notice, notify
the Director thereof, and failure so to notify the Director
shall be an offence, without prejudice however to the
complete discharge of the contract.

Sections 3l (4) of Cap 245 which it is proposed to amend-

(4) Where the Official Receiver has taken custody and
control of the property of any person in accordance with a

restraint order, he shall be entitled to receive, in respect of
the exercise and the performance of his functions in
relation to the property, fees equal to the fees that he would
be entitled to receive if he were exercising and performing
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the functions in consequence of his having taken custody or
control of the property by virtue of a receiving order made
under the Bankruptcy Act.

Section 2 o.f Cap 302 which it is proposed to amend-

"private company" means a private company within
the meaning of section 30 of the Companies Act;

Section a2Q) of Cap 346 which it is proposed to amend-
(2) This section shall not apply to the possession of a

trophy by any person who has the possession solely by
reason of being a receiver or trustee in bankruptcy or the
personal representative of a deceased person.

Sections 3(3) o.f Cap 362 which it is proposed to delete-

(3) Sections 33 and I 1 I and paragraph (d) of section
219 of the Companies Act (Cap. 486) shall not apply to the
company.

Sections l5 and 24(l) oJ'Cap 405 which it is proposed to
amend-

15. (1) Where under any contract of insurance a
person (in this section referred to as the insured) is insured
against liabilities to third parties which he may incur,
then-

(a) in the event of the insured becoming bankrupt or
making a composition or arrangement with his
creditors; or

(b) in the case of the insured being a company, in the
event of a winding up order being made, or a

resolution for a voluntary winding-up being
passed, with respect to the company, or of a

receiver or manager of the company's business or
undertaking being duly appointed, or of
possession being taken, by or on behalf of the
holders of any debentures secured by a floating
charge, of any property comprised in or subject to
the charge, if either before or after that event any
such liability as aforesaid is incurred by the
insured, his rights against the insurer under the
contract in respect of the liability shall,
notwithstanding anything in any law to the
contrary, be transferred to and vest in the third
party to whom the liability was so incurred.

tughts of third
parties against
insurers on
bankruptcy, etc., of
insured.

I
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(2) Where an order is made under section 121 of the
Bankruptcy Act (Cap. 53) for the administration of the
estate of a deceased debtor according to the law of
bankruptcy, then, if any debt provable in bankruptcy is
owing by the deceased in respect of a liability against
which he was insured under a contract of insurance as

being a liability to a third party, the deceased debtor's
rights against the insurer under the contract in respect of
that liability shall, notwithstanding anything in that Act, be
transferred to and vest in the person to whom the debt is
owing.

(3) In so far as any contract of insurance made in
respect of any liability of the insured to third parties
purports, whether directly or indirectly, to avoid the
contract or to alter the rights of the parties thereunder upon
the happening to the insured of any of the events specified
in paragraph (a) or paragraph (b) of subsection (1) of this
section or upon the making of an order under section l2l
of the Bankruptcy Act (Cap. 53) in respect of his estate, the
contract shall be ofno effect.

(4) Upon a transfer under subsection (1) or subsection
(2), the insurer shall be under the same liability to the third
party as he would have been under to the insured, but-

(a) if the liability of the insurer to the insured exceeds
the liability of the insured to the third party,
nothing in this section shall affect the rights of the
insured against the insurer in respect of the excess;
and

(b) if the liability of the insurer to the insured is less
than the liability of the insured to the third party,
nothing in this section shall affect the rights of the
third party against the insured in respect of the
balance.

(5) For the purposes of this section, "liabilities to third
parties", in relation to a person insured under any contract
of insurance, shall not include any liability of that person in
the capacity of insurer under some other contract of
insurance.

(6) This section shall not apply where a company is
wound up voluntarily merely for the pu{poses of
reconstruction or of amalgamation with another company.
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Sections 5 (2),16 (5),17 (4) and (5), 19, 21, 22, 23, 24, 25,
28, 29, 31, 34, 40, 41, 47, 48, 50, 56, 76C, 71, 79, 95,
120, t2t, 122, 123, 124, 125, t26, 147, 153, 180, 196,
196, 204 o.f Cap 487 which it is proposed to amend-

5. (2) The Board shall, as soon as is practicable after
each year ending on 3 1st December, furnish to the Minister
a report on the working of this Act during that year
together with summaries of returns and documents
deposited with him under Part VI during that year; and the
Minister shall lay the report before the national Assembly
as soon as practicable thereafter.

16. (5) The Minister may, if he considers it in the
public interest to do so and after taking into consideration
any advice he has received from the Attorney-General,
cause the whole or some part of the report to be published.

17. (4) Where a body corporate in respect of whom a
direction has been given under subsection (1), (2), or (3) is
commenced to be wound up, the direction shall cease to
have effect unless the Court directs otherwise.

(5) If as a result of a report by an investigator the
Commissioner considers that it is necessary in the interest
of, policy holders that the person investigated be wound up,
or if the person investigated fails to comply with any
direction issued under this section, the Commissioner may,
after giving the person investigated a reasonable
opportunity of making representations, apply to the court
for an order for the winding up of person investigated, in
which case the provisions of the Companies Act relating to
the winding up of a company (as varied by Part XII of this
Act) shall apply.

19. (l) Except as otherwise provided in or under this
Act, only a person registered under this Act shall, on or
after the appointed date, carry on insurance business-

(a) in Kenya, whether in respect of Kenya insurance or
reinsurance business or otherwise; or

(b) outside Kenya in respect of Kenya business,
except Kenya business which is solely reinsurance
business:

Provided that, notwithstanding this subsection, an
insurer carrying on insurance business immediately before
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the appointed date may continue to carry on insurance
business without being registered under this Act-

(i) for a period of three months beginning with
that date; and

(ii) if before the expiration of that period he
applies for registration under this Act, until he
is registered or registration is refused or his
application is withdrawn.

(2) A person resident in Kenya or an association of
persons or body corporate established in Kenya who or
which carries on insurance business in any part of the
world other than Kenya shall for the purposes of this Act
be deemed to be an insurer carrying on that business within
Kenya.

(3) A person who carries on insurance business in
contravention of subsection (l) shall be guilty of an offence
and liable to a fine not exceeding fifty thousand shillings
and, if the offence is a continuing one, to a fuilher fine of
one thousand shillings for every day during which the
offence continues.

(4) Where a person guilty of an offence under
subsection (3) is a natural person, that person shall be
liable, in addition to, or in the alternative to, a fine, to
imprisonment for a term not exceeding two years.

(5) Where a person guilty of an offence under
subsection (3) is a body corporate, then notwithstanding the
imposition of any penalty, the commission of that offence
shall constitute grounds whereby the Commissioner may
apply to the Court for the winding up of that body
corporate.

21. (l) Nothing in section l9 shall prohibit, without
registration under this Part, the continuance, subject to
sections 10 and 123(lxb), of insurance business in Kenya
by an insurer, in so far as it is necessary to maintain,
without renewal, any policy or contract of insurance, issued
before the appointed date (in this section called "closed
fund business"); but so long as any liability upon such a
policy or contract of insurance remains unpaid or
undischarged, all the provisions of this Act shall apply to
that insurer, unless the Minister, in writing, specifically
grants exemption therefrom or from any provision thereof.

Closed Fund
busi ness
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(2) Where an insurer was on the appointed date
carrying on only closed fund business and does not intend
to apply for registration under this Part, he shall, within
three months after the appointed date, notify the
Commissioner in writing that he does not so intend.

(3) The Commissioner may, by notice in writing
served on the insurer, require him to furnish within such
period, not being less than three months, as he specifies,
the particulars of the insurer's business in Kenya requested
in the notice.

(4) A person who fails to comply with the provisions
of subsection (2) or (3) shall be guilty of an offence and
liable to a fine not exceeding ten thousand shillings and, if
the offence is a continuing one. to a further fine of five
hundred shillings for every day during which the offence
continues.

(5) No person shall dispose of any assets from a
closed fund except with the prior approval of the
Commissioner.

(6) A person who contravenes the provisions of
subsection (5) commits an offence.

23. (2) The Minister may, by order published in the
Gazette, amend the Schedule.

24. (1) A person carrying on insurance business on the
appointed date who does not meet the requirements of
sections 22 and 23 (regarding controlling interests and paid
up capital) may be registered, or his registration may be
renewed, as the case may be, without complying with the
requirements of those sections subject to the following
conditions-

(a) he shall comply with the requirements of sections
22 and 23 befbre the expiry of three years from the
appointed date:

Provided that the Minister may, if satisfied that in
spite of his best efforts he has not been able to comply with
the necessary requirements, grant extension of the period
by a period or periods not exceeding one year at a time, but
the total length of those extended periods shall not exceed
two years;

41. (5) An insurer failing to comply with the
requirements of subsection (l), (2) or (3), as the case may

Minimum capital
rcquiremcnts and
holding by Kenya
citizens
Exte nsion ol'time
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be, shall be deemed to be unable to pay his debts within the
meaning of section 219 of the Companies Act.

50. (4) The investments referred to in subsections
(lXb) and (2)(b) are as follows-

(a) the securities set out in subsection (3);

(b) mortgages on unencumbered immovable property
in Kenya;

(c) debentures, commercial paper, preference shares or
ordinary shares of public companies whose shares
are quoted in the stock exchange in Kenya;

(d) debentures, commercial paper, preference shares
or ordinary shares of public companies whose
shares are quoted on the stock exchange in Kenya;

(e) instruments of title to immovable property in
Kenya;

(f) loans on life assurance policies constituting a

liability on Kenya business within their surrender
values; (g) deposits in banks or financial
institutions licensed under the Banking Act .

Provided that-
(i) where the insurer carries on long term

insurance business, the deposits in any one
bank or financial institution shall not exceed
five per cent of the total value of the assets of
the insurer relating to that business;

(ii) where the insurer carries on general insurance
business, the deposits in any one bank or
financial institution shall not exceed ten per
cent of the total value of the assets of the
insurer relating to that business;

(h) any other prescribed securities;

(i) promissory notes, bills of exchange or other
instruments issued by a company incorporated
under the Companies Act

Provided that the promissory notes, bills of exchange
or other instruments are guaranteed by a bank licensed
under the Banking Act.
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Section 56 (4) which it is proposed to amend-

(4) For the purposes of this section every insurer shall
appoint annually an auditor qualified under section 161 of
the Companies Act and approved by the Commissioner.

Section 67C which it is proposed to amend-

(1) This section applies and the powers conferred by
subsection (2), may be exercised in the following
circumstances-

(g) if the insurer is unable to pay his debts within the
meaning of section 220 of the Companies Act.

71. (1) No insurer shall, in Kenya-
(a) grant any loan, advance, financial guarantee or

other credit facility against the security of his own
shares; or

(b) grant to or permit to be outstanding without
adequate security any loan, advance, financial
guarantee or other credit facility not being a loan
against and within the surrender value on a policy
of life assurance issued by that insurer, to any
shareholder, director, officer or employee or
member of his family, or to any company of which
the shareholder, director, officer or employee or
member of his family is a shareholder, director,
officer or employee:

Provided that an insurer may grant to an officer or
employee, on compassionate grounds, an unsecured loan or
advance not exceeding one hundred thousand shillings
subject to the condition that no further loan or advance
shall, at any time, be granted if any previous loan or
advance has not been fully repaid.

(2) The provisions of section 191 of the Companies
Act (Cap. 486) shall not apply to a loan granted to a
director of an insurer if the loan is one granted on the
security of a policy of life assurance on which the insurer
bears the risk and the policy was issued to the director on
his own life and the loan is within the surrender value of
the policy.

(3) Any loan, advance, credit facility, financial
guarantee or other liability granted or permitted to be

Rcslrictions on
loans. advances, etc.
by insurer.
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outstanding in contravention of the provisions of this
section and existing on the appointed date shall be notified
by the insurer to the Commissioner within thirty days of
that date and shall, notwithstanding any contract to the
contrary, be repaid or discharged within one year from that
date.

(4) Where an event occurs giving rise to
circumstances the existence of which at the time of the
grant of a subsisting loan, advance, credit facility, financial
guarantee or other liability would have made that grant a
contravention of this section, the loan, advance, credit
facility, financial guarantee or other liability shall,
notwithstanding anything in the contract to the contrary, be
repaid or discharged within three months from the
occurrence of that event.

(5) In case of default in complying with the provisions
of subsection (3) or subsection (4), a director, officer, or
employee who may be concerned shall, without prejudice
to any other penalty which he may incur, cease to hold
office.

(3) On the death or bankruptcy, during the child's life
time and before he attains the vesting age, of the person
effecting the policy, the executors, administrators, official
receiver or trustee in bankruptcy of the person effecting the
policy as the case may be (in this subsection referred to as
"the representative") shall, subject to any dealings other
than testamentary by the person effecting the policy before
his death or bankruptcy, hold the policy in trust for the
child until he attains the vesting age, or dies before
attaining the vesting age, and the representative may
assign, mortgage, charge, surrender, vary or otherwise deal
with the policy and apply the proceeds as he thinks fit for
the maintenance or benefit of the child and the upkeep of
the policy, and the insurer issuing the policy shall be under
no obligation to see to the application of the proceeds.

120. Notwithstanding anything to the contrary in the
Companies Act, an insurer carrying on long term business
shall not be wound up voluntarily.

121. Where a petition for the winding up of an insurer
is presented by a person other than the Commissioner, a

copy of the petition shall be served on the Commissioner
and the Commissioner shall be entitled to be heard on the
petition.
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122. For the purpose of section 219 of the Companies
Act, an insurer shall be deemed to be unable to pay his
debts if at any time the requirements of section 4l (which
relate to margins of solvency) are not observed by the
insurer.

123. (1) The Commissioner may, with the prior
approval of the Board, unless the insurer is already being
wound up by the court, present an application to the court
for winding up the insurer in accordance with the
Companies Act under any of the following circumstances:

(a) in terms of section 19(5) or 67(3) of this Act;

(b) in the case of an insurer carrying on long term
insurance business as a closed fund within the
meaning of that term in section 21, on the grounds
that the business has continued as a closed fund
for a period of more than five years (excluding
any period before the appointed date), that the
insurer has failed to implement a scheme approved
or framed by the Commissioner under section 10,
and that the continuance of the insurer without
winding up is detrimental to the interests of the
policy-holders;

(c) on the ground that the insurer is unable to pay his
debts within the meaning of section 219 of the
Companies Act;

(d) on the ground that the insurer, having failed to
comply with any requirement of this Act, has
continued that failure, or having contravened any
provision of this Act, has continued that
contravention for a period of six months after
notice of failure or contravention has been given
to the insurer by the Commissioner;

(e) on the ground that the insurer is unable to fulfil the
reasonable expectations of policy-holders or
potential policy-holders;

(0 on the ground that it is just and equitable in the
interests of the policyholders that the insurer
should be wound up;

(g) on the ground that the insurer has tailed to pay tax
that is due and outstanding.

Pctitions ibr winding
up.
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(2) The court may, after considering the petition
presented by the Commissioner, order the winding up of
the insurer if it is of the opinion that there are sufficient
grounds and it is just and equitable for the insurer to be
wound up.

124. (l) Where the insurance business or any part of
the insurance business of an insurer has been transferred to
an insurer to which this Act applies under an arrangement
in pursuance of which the first-mentioned insurer (in this
section called "the secondary company") or the creditors
thereof has or have claims against the insurer to which the
transfer was made (in this section called "the principal
company") then, if the principal company is being wound
up by or under the supervision of the court, the court shall,
subject to the provision ofthis section, order the secondary
company to be wound up in conjunction with the principal
company and may by the same or any subsequent order
appoint the same person to be liquidator for the two
insurers and make provision for such other matters as may
seem to the court necessary, with a view to the insurers
being wound up as if they were one insurer.

(2) The commencement of the winding up of the
principal company shall, except as otherwise ordered by
the court, be the commencement of the winding up of the
secondary company.

(3) In adjusting the rights and liabilities of the
members of the several insurers between themselves, the
court shall have regard to the constitution of the insurers,
and to the arrangements entered into between the insurers
in the same manner as the court has regard to the rights and
liabilities of different classes of contributories in the case
of the winding up of a single insurer or as near thereto as

circumstances admit.

125. (1) Where an insurer is a subsidiary of a

company which is not an insurer, and the latter company is
wound up under the Companies Act or otherwise-

(a) the subsidiary shall not be wound up except on the
basis of a separate application for winding up; and

(b) where the subsidiary carries on long term
insurance business, whether with or without other
classes of insurance business, and is ordered to be

Secondary
companies.

lnsurers being
subsidiaries of non-
insurers.



1826 The Companies and Insolventy Legislation (Consequentiul Amendments) Bill,2015

wound up, all the admitted assets of the statutory
funds together with any other assets of the
subsidiary which have been included in a separate
balance sheet relating to the long term insurance
business, and together also with any assets which,
though not shown against the statutory funds or in
that balance sheet, should in the opinion of the
court be equitably related to the long term
policyholders, shall be treated as exclusively
reserved for the benefit of the policy-holders of
long term insurance business, and those assets

shall not be utilized directly or indirectly for any
purpose other than for the benefit of the long term
insurance policy-holders as long as those policy-
holders have not been fully discharged or
otherwise provided for.

126. (l) In any proceedings upon a petition to wind up
an insurer presented by the Commissioner under section
123(l), evidence that the insurer was insolvent at the close
of the period to which the accounts and balance sheet of the
insurer last deposited under section 61 relate, or at any date
as at which an investigation was last made under section 57
or 58, shall be evidence that the insurer continues to be
unable to pay his debts, unless the contrary is proved.

(2) Rules made under section 344
Act may regulate the procedure and
followed in proceedings with respect to
insurers under this Act.

the Companies
practice to be
winding up of

Section 153(2) which it is proposed to amend-

(2) Subject to subsection (3) and notwithstanding
anything to the contrary contained in this Act, no broker
shall be registered under this Act unless he is a company
incorporated under the Companies Act with a paid up
capital of not less than one million shillings of which not
less than sixty per cent is owned by citizens of the East
African Community Partner States or by a partnership
whose partners are all citizens of Kenya or by a corporate
body whose shares are wholly owned by citizens of Kenya
or which is wholly owned by the Government:

Provided that a broker who is not incorporated under
the Companies Act on the appointed date may be registered

Supplcmental
provisions as 10
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as on that date but his registration shall not be renewed at
the time of the next renewal unless he is incorporated under
the Companies Act at that time.

180. (t) The Minister may prescribe all matters which
by this Act are required or permitted to be prescribed, or
which are necessary, desirable or convenient to be
prescribed, for giving effect to this Act.

(2) The regulations, subsidiary legislation or other
instrument prescribed under this Act and which has the
force of law shall be subject to the provisions of the
Statutory Instruments Act, 2013.

Sections 7, 8A, 9, 12,2, 29, 31,32, 34A, 35,37,38,39, 40A,
414,42,45,46,53, 55,56, Third Schedule of Cap 488
which it is proposed to amend-

Sections 7(2) which it is proposed to amend-

(2) The Minister may, by order published in the
Gazette, amend the Second Schedule.

8A. (l) No institution shall open a branch or establish
a subsidiary outside Kenya, except with the prior approval
of the Minister.

(2) An institution seeking approval under subsection
(l) shall apply, in writing, to the Minister through the
Central Bank.

(3) Before granting approval under subsection (1), the
Minister may require to be satisfied as to-

(a) the history and financial condition of the
institution;

(b) the adequacy of the institution's capital structure;

(c) the viability and earning prospects of the proposed
branch or subsidiary; and

(d) such other matter as may have a bearing on the
institution or proposed branch or subsidiary as the
Central Bank may require.

(4) An institution intending to close any of its
branches or subsidiaries outside Kenya shall give notice in
writing to the Minister, through the Central Bank of its
intention, at least six months before the date of the intended

Power to prescribc

Branchcs and
subsidiaries.
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closure, or within such shorter period as the Minister may,
in any particular case, allow.

9. (1) No amalgamation or arrangement which
involves an institution as one of the principal parties to the
relevant transaction, and no arangement for the transfer of
all or any part of the assets and liabilities of an institution
to another person, shall have legal force except with the
prior written approval of the Minister.

(2) The Minister may grant his approval under
subsection (1) if-

(a) he is satisfied that the transaction in question will
not be detrimental to the public interest;

(b) in the case of an amalgamation, the amalgamation
is of institutions only; or

(c) in the case of a transfer of assets and liabilities
which entails the transfer by the transferor
institution of the whole or any part of its business
as an institution, such transfer is effected to
another institution approved by the Minister for
the purpose of the said transfer.

Section 12 (b) (ii) which it is proposed to amend-

(b) (ii) a shareholding in any corporation established
for the purpose of promoting development in
Kenya and approved by the Minister shall not
be subject to the provisions of this paragraph;

Section 24(l) which it is proposed to amend-

(1) Subject to subsection (7), every institution shall
appoint annually an auditor qualified under section 161 of
the Companies Act (Cap. a86) and approved by the Central
Bank, whose duty it shall be to audit and make a report
upon the annual balance sheet and profit and loss account
which are to be submitted to the Central Bank under
section 23(l).

Amalgamations and
transfers of assets
and liabilities.

29. The Minister may require the Central Bank or an Ministermav

institution to furnish to him, at such time and in such il?Jff#J:l"

manner as he may direct, such information as the Minister
may require.
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Section 3l(l) and (j) which it is proposed to amend-
(1) The Central Bank or the Minister may publish in

whole or in part, at such times and in such manner as it or
he thinks fit, any information furnished to it or him under
this Act:

Provided that the information so furnished shall not be
published if it would disclose the financial affairs of any
person, unless the consent in writing of that person has first
been given.

(3Xb) the Deposit Protection Fund Board institutions
licensed under this Act and institutions licensed under the
Microfinance Act, 2006 (No. 19 of 2006) shall, in the
ordinary course of business and in such manner and to such
extent as the Minister may, in regulations, prescribe,
exchange such information on non-performing loans as

may, from time to time, be specified by the Central Bank in
guidelines under section T @):

Provided that the sharing of information with
institutions outside Kenya shall only apply where there is a
reciprocal arrangement;

Section 32(l) which it is proposed to amend-
(l) The Central Bank may, at any time and from time

to time, and shall, if so directed by the Minister, cause an
inspection to be made by any person authorised by it, in
writing, of any institution and its agencies and of their
books, accounts and records.

Section 34A(5) which it is proposed to amend-
(5) Where an institution goes into liquidation under

this section-
(a) the liability of the shareholders of the institution

for uncalled subscriptions to the capital stock of
the institution shall continue until the end of the
liquidation process; and

(b) the institution shall first discharge its liability to its
depositors and thereafter rank all other creditors in
accordance with the provisions of the Companies
Act.

35. (1) If an institution becomes insolvent, the Central
Bank may appoint the Board established under section 36

Liquidation of
institutions by
Central Bank.
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t9 !_. u liquidator of the institution; and the appointment
shall have the same effect as the appointment of a
liquidator by the court under the provisions of part vI of
the companies Act (cap. 486) and references in that Act to
"the relevant date" and ..commencement of the winding
up" shall be deemed to be references to the date on whicir
the Board is appointed as liquidator.

_ (2) No liquidator of an institution shall be appointed
gndgr the provisiong of the Companies Act (Cap. 4g6) if
the Board has already been appointed as fiquioator and'no
liquidator of an institution shail be appoint.d in uny event
without the approval of the High iourt which shall not
grant such approval unless the central Bank shall certify
that it does not intend to exercise its powers under this
section or shall fail to exercise its powers within such
period not exceeding three months as may be prescribed by
the Court.

(3) In any case where a liquidator of an institution has
been appointed, the Central Bank may, at any time, apply
to the High court for an order thit the iiquidatoi'bl
removed and the Board appointed as liquidator in rris place;
and the provisions of the Companies Act (Cap. ag6)'shall,
:ybj."gt to the provisions of subsection (7), apply to a
liquidation by the Board bur only to the extent that tfiey are
not inconsistent with the provisions of this Act and any
regulations made thereunder.

(4) An institution shall become insolvent for the
purposes of this section if--

(a) it is deemed to be unable to pay its debts within the
meaning of section 220 of the Cornpanies Act
(Cap.486); or

(b) a winding-up order is made against it, or
resolution for creditors, voluntary winding_up
passed, under the Companies Act (Cap. ag6); oi

(c) it is unable to pay sums due and payable to its
depositors; or

(d) the Central Bank determine that the value of its
assets is less than the amount of its liabilities.

(5) Notwithstanding the provisions of any other
written law, the Board shall have power to_

a
is
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(a) carry on the business of the institution so far as

may be necessary for the beneficial winding-up
thereof;

(b) appoint an advocate to assist it in the performance
of its duties;

(c) pay any classes ofcreditors in full;
(d) make any compromise or affangement with

creditors or persons claiming to be creditors or
having or alleging themselves to have any claim,
present or future, certain or contingent, ascertained
or sounding only whereby the institution may be
rendered liable;

(e) compromise all calls and liabilities to call, debts
and liabilities capable of resulting in debts, and all
claims, present or future, certain or contingent.
ascertained or sounding only in damages,
subsisting or supposed to be subsisting between an
institution and a contributory or alleged
contributory or other debtor or person
apprehending liability to the institution and all
questions in anyway relating to or affecting the
assets or the winding up of the institution, on such
terms as may be agreed, and take any security for
the discharge of any such call, debt, liability or
claim and give a complete discharge in respect
thereof:

Provided that any interested party aggrieved by the
exercise of any of the powers specified herein may apply to
the High Court for orders as appropriate.

(6) In addition to the powers conferred by section (5),
when acting as a liquidatorof an institution, the Board shall
have the power to-

(a) set off payment made to a protected depositor out
of the fund against any dividend subsequently
determined as payable to such depositor;

(b) recover interest payable to the institution on loans,
overdrafts and other credit facilities outstanding as

at the date of liquidation;

(c) offset deposits and any other liabilities
customers against any loans or debts owed to
institution as at the date of liquidation;

to
the
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(d) invest surplus funds in the liquidation account
which are not immediately required for the
purpose of financing day to day operations in
short-term placements with reputable institutions
approved by the Board or in such Government
securities as the Board may determine.

(7) In the exercise of its powers as a liquidator, the
Board may, by notice in writing, require a person who is or
has at any time been a director, managing director,
secretary, principal officer, manager, officer or employee,
agent, accountant or auditor of the institution or any person
who has custody of any funds or other assets of the
institution being liquidated to-

(a) give to the liquidator all reasonable assistance in
connection with the liquidation;

(b) appear before the liquidator for examination
concerning matters relevant to the liquidation;

(c) produce any books or documents that relate to the
affairs of the institution being liquidated.

(8) A person who-
(a) refuses or fails to comply with a requirement of the

liquidator which is applicable to him, to the extent
to which he is able to comply with it; or

(b) obstructs or hinders a liquidator in the exercise of
the powers conferred under this Act; or

(c) furnishes information or makes a false statement
which he knows to be false or misleading in any
material particular; or

(d) when appearing before a liquidator for
examination pursuant to such requirement, makes
a statement which he knows to be false or
misleading in any material particular, shall be
guilty of an offence and liable to a fine not
exceeding five hundred thousand shillings, or to
imprisonment for a term not exceeding three
years, or both.

(9) Where an offence under subsection (8) is a
continuing offence, the person shall, in addition to the
penalty prescribed under that subsection be liable to a
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penalty of ten thousand shillings for each day or part
thereof during which the offence continues.

( l0) In exercising its functions under the provisions of
this section, the Board shall be subject to the supervision of
the High Court which may, upon the application of any
interested party and if it deems fit, appoint a committee of
inspection which shall have the same powers as a
committee of inspection appointed under the provisions of
Part VI of the Companies Act.

(11) The Minister may make regulations generally for
carrying out the purposes and provisions of this section;
and the regulations may be applied in conjunction with or
to the exclusion of, any similar or equivalent provisions of
the Companies Act and the regulations made thereunder
and may include provision as to the manner and time in
which depositors and other creditors of the institution,
preferential or otherwise, shall submit proof of debt to the
Board.

(12) Notwithstanding anything to the contrary
contained in any law, no receiver or receiver and manager
shall be appointed to an institution without the prior
approval of the High Court which shall not grant such
approval unless the Central Bank shall certify that it does
not intend to exercise its powers under this section or shall
fail to exercise its powers within such period not exceeding
three months as may be prescribed by the Court.

(13) Where a receiver or receiver and manager of an
institution has been appointed and a manager or liquidator
is appointed under the provisions of this Part, the powers of
the receiver or receiver and manager may only be exercised
if and to the extent authorised by the Central Bank or the
High Court.

Section 37 (l) which it is proposed to amend-

(l) The Minister may, from time to time in
consultation with the Central Bank and by notice in the
Gazette, fix the size of the Fund sufficient to protect the
interests of depositors to be made r"rp by contributions
under section 38 and may authorize the Board to borrow
from the Central Bank or any other person such amount as

it may require for the purposes of discharging its functions
under this Part.
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Section 38(3) which it is proposed to amend-
(3) The amount of a contribution to the Fund under

this section shall not be less than one hundred thousand
shillings nor exceed 0.4 percent of the average of the
institution's total deposit liabilities during the period of
twelve months prior to the date of the notice served under
subsection (2); but the Minister may, after consultation
with the Board, by order, amend the minimum and
maximum amounts of contributions prescribed by this
subsection.

Section 39(6) which it is proposed to amend-
(6) An institution shall become insolvent for the

purposes of this Part if-
(a) a liquidator or interim liquidator is appointed

under the provisions of the Companies Act (Cap.
486) or this Act; or

(b) a winding-up order is made against it, or a
resolution for creditors' voluntary winding up is
passed, under the Companies Act.

Section 40A(1) which it is proposed to amend-
(1) The liquidator may assign the assets or liabilities

of an institution or of a customer under this Act, the
Companies Act (Cap. 486) or under any other written law
to third parties for the benefit of the creditors and
depositors of the institution under liquidation.

Section 41A(l) which it is proposed to amend-

(1) The Board shall hold, manage and dispose of all
the assets of an institution remaining unsold at the time of
winding up.

Section 42(l) which it is proposed to amend-

(l) The Board shall, within three months after the
close of each financial year, submit to the Minister a report
on the Board's operations throughout the year.

Section 45(l) which it is proposed to amend-

(l) The Minister shall consult with the Central Bank
in the exercise of his functions under this Act.
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Section 46(l) which it is proposed to amend-
(1) Where the Minister considers that it is in the

public interest that banks, or a particular bank, or a

particular branch of a bank, should remain closed on a day
which is not a public holiday, he may by notice in the
Gazette, declare that day to be a bank holiday for all banks,
or for that particular bank, or for that particular branch, as

the case may be, and every licensed bank, or that particular
bank, or that particular branch, as the case may be, shall
remain closed on that day.

53. (1) The Minister rnay, by notice in the Gazette, Exempti(us

exempt an institution from the provisions of section 12, 13

or 14 subject to such conditions as the Minister considers
necessary.

(2) An exemption granted under subsection (1) shall
remain in force for such period specified in the notice as

the Minister shall deem fit.

55. (1) The Minister may make regulations generally Rcgurations

for carrying out the purposes and provisions of this Act.

(2)Without prejudice to the generality of subsection
(1), the Minister may, in regulations, prescribe penalties to
be paid by the institutions which fail or refuse to comply
with any directions of the Central Bank under this Act,
which shall not exceed one million shillings in the case of
an institution, or one hundred thousand shillings in the case
of a natural person, and may prescribe additional penalties
not exceeding ten thousand shillings in each case for each
day or part thereof during which such failure or refusal
continues.

56. (1) The Banking Act is repealed epearandsavin'ss

(2) Notwithstanding subsection (1), whereupon the
commencement of this Act any bank or financial institution
is licensed to transact banking business or the business of a
financial institution in Kenya, that licence shall have effect
as if granted under section 5 of this Act.

The Third Schedule, paragraph 7 which
amend-

is proposed to

7. Such other Regulatory Authority established by an
Act of Parliament and specified by the Minister by notice
in the Gazette for purpose of this Act.
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Sections 2,9,16,22,29,30, 36, 51, 57, 60A, 64, 65, 71, 72,

77,84,85,90A,91,94,95,96 and the First Schedule of
Cap 490 which it is propctsed to amend.

"Minister" means the Minister for the time being
responsible for Co-operative Development;

9. (l) A co-operative society may appeal to the
Minister against the Commissioner's refusal to register the
society and its by-laws or any amendments of it's by-laws
under section 8 within thirty days of being notified of the
refusal.

(2) Any party aggrieved by the decision of the
Minister under subsection ( I ) may appeal against the
decision to the High Court within thirty days.

16. No company incorporated or registered under the ,yffi|jlil',1":'t';''
Companies Act (Cap. 486), and no unincorporated body of annuargm.-rar

persons shall be entitled to become member of a co- meetrns

operative society, except with a written authorisation
through a resolution by a general meeting of that co-
operative society.

Section 22(c) which it is proposetl to amend-

(c) meet the debts of the society in case of bankruptcy
in accordance with the provisions of this Act and
the by-laws of the society.

Section 29(10) which it is proposed to amend-

(10) Where the Commissioner refuses the
amalgamation of the amalgamating societies under
subsection (9) such societies may appeal against such
refusal to the Minister.

Section 30(10) which it is proposed to omend-

(10) Where the Commissioner refuses to approve the
division of an existing society under subsection (9), the
society may appeal to the Minister within thirty days of the
communication to it of the refusal.

Interprctation.

Appcal against
refusal to rcgister

Mcmbcr's slrarc not
subject to
attachmcnt.

36. Subject to section 34, the share or interest of a
member in the capital of a co-operative society shall not be
liable to attachment or sale under any decree or order of a
court in respect of any debt or liability incurred by such
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member, and a trustee in bankruptcy under the law relating
to bankruptcy shall not have any claim on such share or
interest:

Provided that, where a co-operative society is
dissolved, the share or interest of any member who is
adjudged a bankrupt under such law shall vest in the trustee
in bankruptcy in accordance with such law.

Section 5l(2) which it is proposed to amend-

(2) lt any co-operative society fails to send to the
Commissioner for registration the particulars of any charge
created by it within a period of thirty days, then unless the
registration has been effected by some other person within
that period, every officer of the society shall be guilty of an

offence and shall be liable to a fine not exceeding two
thousand shillings for every day during which the default
continues.

Section 57(2)which it is proposed to amend-

(2) Any officer of a co-operative society who refuses
to allow inspection of the register of charges or copies of
the instruments creating charges in accordance with
subsection (1) of this section, or who permits such refusal,
shall be guilty of an offence and shall be liable to a fine not
exceeding two thousand shillings for every day during
which the refusal of permission continues, and the court
may order an immediate inspection of such register or
copies.

64. (1) The sections of the Companies Act (Cap. 486)
specified in Part I of the Schedule to this Act, modified in
accordance with Part II of that Schedule, shall apply
mutatis mutandis in relation to the winding-up of a co-
operative society as they apply to that of a company
registered under that Act.

(2) The Minister may, by order, amend the Schedule
to this Act.

65. Where the registration of a co-operative society is
cancelled under section 6l or 62, the Commissioner may
appoint one or more persons to be liquidator or liquidators
ofthat society (hereinafter referred to as the liquidator) and
all the property of such society shall vest in the liquidator

Application of
Companies Act

Appointment of
liquidator.
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from the date upon which the order of cancellation takes
effect.

71. If the liquidator of a society whose registration has
been cancelled alleges that any of the offences mentioned
in sections 318, 319, 320, 321, 322 or 323 of the
Companies Act have been committed, he shall report the
facts to the Commissioner, who shall, if he thinks fit,
institute such proceedings as may be necessary.

72. Any person who is convicted of an offence under
sections of the Companies Act specified in section 71 sha1l

cease to be, or remain, an officer of a co-operative society,
and shall cease to be concerned in or take part in, whether
directly or indirectly, the management of a co-operative
society, for a period of five years from the date of his
conviction, and any person acting as, or purporting to be
acting as such an officer, or being so concerned in, or
taking part in the management of a co-operative society
during that period, shall be guilty of an offence and shall be
liable to imprisonment for a term not exceeding two years.

77. (l) There is hereby established a tribunal to
known as the Co-operative Tribunal which shall consist
the following members-

(a) a chairman and deputy chairman appointed by the
Minister on the nomination of the Judicial Service
Commission;

(b) an advocate of the High Court of Kenya appointed
by the Minister on the nomination of the Law
Society of Kenya;

(c) a lawyer with experience in co-operative law
appointed by the Minister; and

(d) three persons with at least ten years' experience in
the field of cooperative management and practice
appointed by the Minister in consultation with the
apex society.

(3) A11 appointments to the Tribunal shall be by notice
in the Gazette issued by the Minister and shall be for a
period of three years, provided that no one shall serve for
more than two consecutive terms.

(a) The office of a member of the Tribunal shall
become vacant-

Institution of
winding up
procecdings.

Power to restrain
convicted persons

from being olficers
of society.

be
of

Establishment oflhe
Tribunal,
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(a) if he accepts any office the holding of which , if he
were not a member of the Tribunal, would make
him ineligible for the appointment to office of a
member of the Tribunal;

(b) if he is removed from membership of the Tribunal
by the Minister after due inquiry for failure to
discharge the functions of his office (whether
arising from infirmity of body or mind or from
any other cause) or for misconduct; or

(c)if he fails to attend three consecutive sittings ol the
Tribunal without reasonable cause.

84. There shall be paid to the Chairman and members
of the Tribunal such remuneration and allowances as the
Minister shall, from time to time determine.

Section 85(l) which it is proposed to amend-

(1) The Minister shall appoint a public officer to be
the secretary to the Tribunal who shall be paid such
allowances as the Minister shall determine.

Section 90A(1), (4) and (5) which it is proposed to
amend-

(1) The Minister may establish a fund to be known as

the Co-operative Development Fund (hereinafter referred
to as "the Fund").

(a) The Fund shall vest in a Board of nine trustees, six
of whom shall be elected by the co-operative movement
and three appointed by the Minister.

(5) The Minister may, in consultation rvith the apex
society, prescribe the manner of formation and
maintenance of the Fund.

Section 9l ( I ) which it is proposed to amend-

(l) The Minister may in consultation with the apex
society make rules for the better carrying out of the
provisions and purposes of this Act.

Section 94 (2) which it is proposed to amend-

(2) Every co-operative society, officer or member of a
co-operative society or other person who commits an
offence under this section shall be liable to a fine not

Remuneration of
members of
Tribunal.
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exceeding fifty thousand shillings or to imprisonment for a
term not exceeding two years, or to both.

95. (1) The provisions of the Companies Act, other
than those referred to in sections 64 and7l of this Act, and
the Registration of Business Names Act, shall not apply to
a co-operative society.

(2) Notwithstanding the Trade Unions Act, no co-
operative society shall be taken to be a trade union.

Section a@) of Cap 499 which it is proposed to delete and
substitute-

(d) every corporation having a place of business in
Kenya and carrying on business under a business
name which does not consist of its corporate name
without any addition.

Section 7 of Cap 500 which it is proposed to
replace-

7. Nothing in this Act, shall apply to the
any business or portion thereof-

(a) consequent upon the reconstruction or
of a company in accordance with the
Act; or

repeal and

transfer of Savings

winding up
Companies

Certain laws not to
apply.

Agrecment binding
on trustee of
liquidator ofowner.

(b) by way of bona fide creation of a security; or
(c) by way of a bona fide realisation of a security:

Provided that, before completion of any transfer under
this paragraph, otherwise than pursuant to a sale by public
auction, an accountant registered under the Accountants
Act shall certify in r,vriting to the Registrar -General both
the amount to be realised thereby and his opinion that it
represents the best price obtainable for the security so
realised without undue delay.

Section 30 o/ Cap 507 which it is proposed to repeal and
replace-

30. If the owner is adjudged bankrupt or (being a
company) is in liquidation, a hire purchase agreement
entered into by him as owner shall remain in full force and
effect and shall be binding on the trustee in bankruptcy or
liquidator, as the case may be, but without prejudice to his
right to disclaim:
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Provided that this section does not affect the powers
of the Court to set aside any disposition of property made
by way ofundue preference.

Sections 2, 14, 21, 25, 27, 29, 37 and 66, o.f Act No. 4 of
2000 which it is proposed to amend-

2. "dematerialisation date", in relation to a

dematerialised security, means the date prescribed by a

central depository under section 24 asbeing the last day on
r,vhich a certificate representing such security shall be
recognised as prima facie evidence of share ownership
under the Companies Act ;

"dematerialised security" means a book-entry security
which has been prescribed by the central depository under
section 24, whereby the underlying physical certificate is
no longer recognised as prima facie evidence of ownership
under the Companies Act , on or after the dematerialisation
date;

"member" in relation to-
(a) a securities exchange, means a person who is

recognised as a member of a securities exchange;
and

(b) a company, means a person who is recognised as a
member of a company under the Companies Act ;

"Registrar" means the Registrar of companies
appointed under the Companies Act and includes any
deputy or assistant Registrar of companies;

Section 14 (5) and (6) which it is proposed to amend-

(5) Section 80 of the Companies Act (Cap. 486) shall
not apply in relation to any transfer required to be
registered by an issuer pursuant to this section and section
15(4), but where an issuer refuses registration of such a
transfer, it shall serve on the transferor and the central
depository (being the transferee) a written notice giving the
reasons for such refusal.

(6) Notwithstanding the provisions of section 8l of
the Companies Act (Cap. 486), an instrument of transfer
lodged with an issuer pursuant to subsection (1) shall be
capable of registration in the name of a central depository

lnterpretation.
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or its nominee company if such instrument has been
certified by a central depository agent instead of being
executed by the central depository or its nominee company.

Section 21 (3) which it is proposed to amend-

(3) Notwithstanding the provisions of the Companies
Act (Cap. 486), an issuer shall, within two weeks after the
certificate and the instrument of transfer in respect thereof
are lodged with it-

(a) complete and hold ready for delivery to the
depositor, the appropriate certificate registered in
the name of such depositor and any other
document in connection with the security, if any;
and

(b) unless otherwise instructed by the depositor, send
or deliver the completed certificate and such other
documents, if any, to the depositor.

Section 25 (3) which it is proposed to amend-

(3) Notwithstanding section ll2 of the Companies
Act, a record of depositors maintained pursuant to
subsection (2) shalt-

(a) contain information in computerised record form;

(b) not be distinguished by any share number; and

(c) contain such other information as may be required
under the CDS rules.

27. (1) With effect from the dematerialisation date and
notwithstanding the provisions of the Companies Act or
anything in the articles of association of the issuer, a
reference in respect of a dematerialised security, to-

(a) a register of members or debenture holders
including branch registers, as the case may be,
maintained by a company under the Companies
Act , shall be deemed to be a reference to the
record of depositors maintained by the central
depository;

(b) a transfer of shares or debentures from a transferee
under the Companies Act shall be deemed to be a
reference to a book-entry transfer performed by
the central depository; and

References to Cap
486.
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(c) any certificate, instrument of transfer or any
movable property representing any security which
is used as prima facie evidence of ownership of
the security shall be deemed to be a reference to a
statement of account issued by the central
depository.

(2) The provisions of section 83 of the Companies Act
shall not apply to a dematerialised security.

29. The Authority may. in respect of dematerialised
securities, prescribe CMA rules-

(a) to effect the replacement of physical registers with
book-entry records where the dematerialised
security to be prescribed is a security other than a
share or debenture under the Companies Act , or
an interest in a collective investment scheme; and

(b) to prescribe forms for recording the interest in
securities standing to the credit of any depositor
before the dematerialisation date.

Section 37 ( 1 ) which it is proposed to amend-

(1) Notwithstanding the provisions of the Companies
Act or any other written law governing the issuer, a

depositor of any book-entry security whose name appears
in the record of depositors shall be entitled to all rights,
benefits, powers and privileges and be subject to all
liabilities, duties and obligations in respect of, or arising
from such security (whether conferred or imposed by the
Companies Act, or such other written law or the deed of
establishment or the memorandum or articles of association
of the issuer, or otherwise) as if he were a member or
debenture holder registered in the appropriate register, as

the case may be, maintained by the issuer of such security,
pursuant to the said Act or any other written law.

66. For purposes of the application of the Companies
Act in relation to any book-entry security, a reference to an
allottee in that Act shall be construed as a reference to a
depositor who, by virtue of section 37 of this Act, is
deemed to be a member or debenture holder of the
company which makes the allotment.

CMA rules in
respect of
dematerialised
sccurities-

66. Rcference to
allottee in the
Companies Act.
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Sections 2, 9, 16, 18, 39, 46, 47, 48, 49, 52, and 66, of Act
No. 12 of 2001 which it is proposed to amend-

Sections 2 which it is proposed to amend-

"Minister" means the Minister for the time being
responsible for matters relating to copyright and related
rights;

9. The Board shall pay its members such
remuneration, fees, or allowances for expenses as it may
determine after consultation with the Minister for the time
being responsible for Finance.

Section l6 ( l) (a) which it is proposed to amend-

(l) (a) such sums as may be granted to the Board by
the Minister pursuant to subsection (2);

Section 18 (3) which it is proposed to amend-

(3) The annual estimates shall be approved by the
Board before the commencement of the financial year to
which they relate and shall be submitted to the Minister for
approval and after the Minister's approval, the Board shall
not increase the annual estimates without the consent of the
Minister.

Section 39(3) which it is proposed to amend-
(3) A person appointed as an inspector shall hold

office subject to such conditions as the Board may
determine with approval of the Minister.

Section 46(4) which it is proposed to amend-
(4Xa) the body is a company limited by guarantee and

incorporated under the Companies Act;

Section 47(2)which it is proposed to amend-
(2) This section shall apply without prejudice to the

obligations of a collecting society under the provisions of
the Companies Act (Cap. 486).

Section 48( 1) which it is proposed to amend-

(l) There shall be a competent authority appointed by
the Minister for the purpose of exercising jurisdiction
under this Act where any matter requires to be determined
by such authority.

Remuneration of
Board members.
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49. The Minister may make regulations generally for
the better carrying out of the provisions of extension of the
Act and, without prejudice to the generality of the
application of the doing, the Minister may in such
regulations-

Sections 2, 3, 19, 22, 31, 40, 53, 56, 59, 60,66,69,70, 71,

72, 73,74, 80, 85, 91, and 92 of Act No. 2 of 2007 which
it is proposed to amend-

Sections 2 which it is proposed to amend-

"industrial undertaking" includes -
(a) a mine, quarry and other works for the extraction

of any substance from the surface or under the
surface of the earth;

(b) a factory or a place where raw materials are
manufactured, processed or packaged;

(c) the construction, reconstruction, maintenance,
repair, alteration or demolition of any building,
railway, tramway, harbour, dock, pier, canal,
inland waterway, road, tunnel, bridge, viaduct,
sewer, drain, well, telegraphic or telephone
installation, electrical undertaking, gas work,
water work or other work of construction, as well
as the preparation for or laying of the foundations
of any such work or structure; or

(d) transport of passengers or goods by road, rail, or
inland waterway, including the handling of goods
at docks, quays, wharves and warehouses, but
excluding transport by hand:

Provided that-
(i) the Minister, if he sees fit so to do, having regard

to the nature of the work involved in any
employment carried on in any industrial
undertaking, may by order declare that the
employment shall be excluded from the provisions
of this Part relating to industrial undertakings, and
thereupon the employment shall be deemed not to
be employment in an industrial undertaking for the
purposes of this Part;

Rcgulations and

extensions of
application ol'the
Act.
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(ii) an undertaking of which apart only is an
undertaking shall not for that reason
deemed to be an industrial undertaking;

"Minister" means the Minister for the
responsible for labour matters;

being

Section 3 (4) ctnd (5) which it is proposed to amerul-

(4) The Minister may, after consultation with the
Board and after taking account of all relevant conventions
and other international instruments ratified by Kenya, by
order exclude from the application of all or part of this Act
limited categories of employees in respect of whom special
problems of a substantial nature arise.

(5) The Minister may, after consultation with the
Board, by order exclude from the application of all or part
of this Act categories of employed persons whose terms
and conditions of employment are governed by special
arrangements:

Section 19(3) which it is proposed to amend-

(3) Without prejudice to any right of recovery of any
debt due, and notwithstanding the provisions of any other
written law, the total amount of all deductions which under
the provisions of subsection (l), may be made by an
employer from the wages of his employee at any one time
shall not exceed two-thirds of such wages or such
additional or other amount as may be prescribed by the
Minister either generally or in relation to a specified
employer or employee or class of employers or employees
or any trade or industry.

22.The Minister may on the advice of the Board-
(a) vary the provisions of sections 20 and 2l as to the

particulars which must be included in a pay
statement or a statement of statutory deductions by
adding items to, or removing items from, the
particulars listed in those sections or by amending
any such particulars; and

(b) vary the provisions of section 2l(4) and (5) so as

to shorten or extend the periods specified in those
subsections, or those periods as varied from time
to time under this section.

industrial
alone be

Powcr to amend
provisions on pay
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deductions.
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Section 31(2) which it is proposed to amend-

(2) The Minister may, on the recommendation of the
Board by notice in the Gazette, exclude the application of
this section to a category of employees and such category
of employees shall be dealt with as shall be specified in the
notice.

Section 40(3)which it is proposed to amend-

(3) The Minister may make rules requiring an
employer employing a certain minimum number of
employees or any group of employers to insure their
employees against the risk of redundancy through an
unemployment insurance scheme operated either under an
established national insurance scheme established under
written law or by any firm underwriting insurance business
to be approved by the Minister.

Section 53(2) which it is proposed to amend-

(2) The Minister shall, in consultation with the Board,
make regulations declaring any work, activity or contract
of service harmful to the health, safety or morals of a child
and subsection (1) shall apply to such work, activity or
contract of service.

Section 56(3) which it is proposed to amend-
(3) The Minister may make rules prescribing light

work in which a child of between thirteen years of age and
sixteen years of age may be employed and the terms and
conditions of that employment.

Section 59(3) which it is proposed to amend-
(3) Notwithstanding the provision of subsection (l),

the Minister mo), after consultation with the Board,
authorise an employer in writing to employ a young person
for a specific period of the night subject to such conditions
as the Minister may determine.

60. In case of a serious emergency, when the public
interest demands it, the Minister may, by notice in the
Gazette, suspend the operation of section 59.

66. Where on an application made to him in writing
by an employee or his representative the Minister is
satisfied that-

Emergcncies

lnsolvency of
employcr.
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(a) the employer of an employee has become
insolvent;

(b) the employment of the employee has been
terminated; and

(c) on the appropriate date the employee was entitled
to be paid the whole or part of any debt to which
this Part applies,

the Minister shall, subject to section 69, pay the employee
out of the National Social Security Fund, the amount to
which, in the opinion of the Minister, the employee is
entitled in respect of the debt.

Section 69 (2) which it is proposed to amend-

(2) The Minister may, on the advice of the Board, by
order in the Gazette, vary the limit specified in subsection
(l).

70. (l) Where a relevant officer has been, or is
required to be, appointed in connection with an employer's
insolvency, the Minister shall not make a payment under
section 66 in respect of a debt until the Minister has
received a statement from the relevant officer of the
amount of that debt which appears to have been owed to
the employee on the appropriate date and to remain unpaid.

(2) A relevant officer shall, on the request of the
Minister, provide the Minister with a statement for the
purposes of subsection (1) as soon as is reasonably
practicable.

(3) If the Minister is satisfied that he does not require
a statement under subsection (1) in order to determine the
amount of a debt which was owed to the employee on the
appropriate date and remains unpaid, he may make a
payment in respect of the debt without having received the
statement.

@) The following are relevant offrcers for the
purposes of this section-

(a) a trustee in bankruptcy or a perrnanent or interim
trustee within the meaning of the Bankruptcy Act
(Cap. 53);

Role of relevant
officer.
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(b) a liquidator;

(c) an administrator;

(d) a receiver or manager;

(e) a trustee under a composition or arrangement
between the employer and his creditors; and

(f) a trustee under a trust deed for his creditors
executed by the employer.

71. (l) A person who has applied for a payment under
section 66 may present a complaint to the Industrial
Court-

(a) that the Minister has failed to make the payment;
or

(b) that the payment made by the Minister is less than
the amount which should have been paid.

(2) The Industrial Court shall not consider a complaint
under subsection (1) unless it is presented-

(a) before the end of the period of three months
beginning with the date which the decision of the
Minister on the application was communicated to
the applicant; or

(b) within such further period as the Industrial Court
considers reasonable in a case where it is not
reasonably practicable for the complaint to be
presented before the end of that period of three
months.

(3) Where the Industrial Court finds that the Minister
should have made a payment under section 66, the
Industrial Court shall-

(a) make an award to that effect; and

(b) declare the amount of any payment which it finds
the Minister ought to make.

72. (1) Where, in pursuance of section 66, the
Minister makes a payment to an employee in respect of a
debt to which this Part applies-

(a) on the making of the payment, any rights and
remedies of the employee in respect of the debt or,
if the Minister has paid only part of it, in respect

Cornplaint to
lntlustrial (irurt
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of that part becomes rights and remedies of the
Minister; and

(b) any decision of the Industrial Court requiring an
employer to pay that debt to the ernployee has the
effect that the debt, or the part of it which the
Minister has paid, is to be paid to the Minister.

(2) Where a debt or any part of a debt in respect of
which the Minister has made a payment in pursuince of
section 66 constitutes a preferential debr within the
meaning of the Companies Act (Cap. 486), and the rights
which become rights of the Minister in accordan.e *ith
subsection (l) include any right arising under any such
provision by reason of the status of the debt, or that part of
it, as preferential debt.

(3) In computing payment for the purposes of
subsection (2), the aggregate amount payable in priority to
other creditors of the employer in respect of-

(a) any clainr of the Minister to be paid in priority to
other creditors of the employer by virtue of
subsection (2); and

(b) any claim by the employee to be so paid made in
the employee's own right, any claim of the
Minister to be paicl by virtue of subsection (2)
shall be treated as if it were a claim of the
employee.

( ) The Minister shall be entitled, as against the
employee, to be paid in respect of any claim mide by the
Minister the full amount of the claim before any payment is
made to the employee in respect of any ciaim by the
employee to be paid made in the employeets own righi.

(5) Any sum recovered by the Minister in exercising
any right, or pursuing any remedy, under this section shal-i
be paid into the National Social Security Fund.

73. (1) Where an application is made to the Minister
under section 66 in respect of debt owed by an employer,
the Minister may require-

(a) the employer to provide him with such infbrmation
as he may reasonably require for the purpose of
determining whether the application ii well
founded; and

Powcr to obtain
infomation
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(b) any person having the custody or control of any
relevant records or other documents the Minister
may require to produce for examination on behalf
of the Minister any such records or document.

Section 74(l )which it is proposed to amend-

(1) An employer shall keep a written record of all
employees employed by him, with whom he has entered
into a contract under this Act which shall contain the
particulars-

(m) any other particulars required to be kept under any
written law or as may be prescribed by the
Minister.

80. The Minister may exempt any category of
employers, any sector of industry or any industry from this
Paft, or any section of this Part or may vary the limit of its
application provided under section 76(l)

Section 85 (2) which it is proposed to amend-

(2) Where the employer has an authorised agent
resident in Kenya, the Minister may require that the
security bond specified in subsection (l) be given by the
agent and the agent shall personally be bound by the terms
of the bond notwithstanding the disclosure of his principal.

Section 9l ( I ) which it is proposed to amend-

(1) The Minister may, after consultation with the
Board, make rules providing for all or any of the purposes,
for the administration of this Act or that may be necessary
or expedient for carrying out the objects or purposes of this
Act, and, without prejudice to the generality of the
foregoing, for all or any of the following purposes

Section 106 of Act No. 4 of 2009 which it is proposed to
amend-

The maritime liens set out in section 105 shall take
priority over mortgages and preferential rights registered
under this Part, or arising under the law relating to
bankruptcy, and except as provided in section 107 no other
claim shall take priority over them.

F.xcnrptions.
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Sections 79 and 80 of Act No. 9 of 2009 which ir is
propzsed to repeal and replttce-

79. (l) When a person who holds reahzable property
is adjudged bankrupt-

(a) the property for the time being subject to a restraint
order made before the date of the bankruptcy
order; and

(b) the proceeds of any realizable property realized by
virtue of section 15 and for the time being under
the control of a receiver appointed under this Part,

shall not vest in the Registrar of the High Court, Official
Receiver or the Public Trustee.

(2) When a defendant who has directly or indirectly
made an affected gift to any other person is adjudged
bankrupt-

(a) no court shall set aside the disposition of that gift
under the Bankruptcy Act (Cap. 53), if--
(i) a prosecution for an offence has been instituted

against the defendant and the proceedings
against that person have not been concluded;
or

(ii) the property of any other person is subject to a
restraint order;

(b) any court that sets aside any disposition in
paragraph (a) after the conclusion of the
proceedings against the defendant, shall take into
account any realization of the property of other
person in terms of this Part.

(3) Where a person has been adjudged bankrupt, the
powers conferred upon the court by sections 64 to 72 and
73(2) or upon a receiver appointed under this Far1, shall not
be exercised in respect of any property which-

(a) forms part of the bankrupt's estate; or

(b) the Official Receiver concerned is entitled to claim
from the bankrupt under the Bankruptcy Act (Cap.
53).

(4) Nothing in the Bankruptcy Act (Cap. 53) shall be
construed as prohibiting a court or a receiver appointed
under this Part from exercising any power contemplated in

Eff'cct of
bankruptcy on
realizable property.
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subsection (3) of any property or proceeds mentioned in
subsection (1).

80. (1) When a court has made an order for the
winding-up of any company or other legal entity which
holds realizable property or a resolution for the voluntary
winding-up of that company or legal entity has been
registered in terms of any applicable law, no-

(a) property for the time being subject to a restraint
order made before the relevant time; or

(b) proceeds of any rcahzable property realized by
virtue of section 75 and for the time being under
the control of a receiver appointed under this Part,
shall form part of the assets of any that company
or legal entity.

(2) Where an order mentioned in subsection (1) has
been made in respect of a company or other legal entity or
a resolution mentioned in that subsection has been
registered in respect of that company or legal entity, the
powers conferred upon a court by sections 68 to 73 and
7 5(2) or upon a receiver appointed under this Part, shall not
be exercised in respect of any property which forms part of
the assets of such company or legal entity.

(3) Nothing in the Companies Act (Cap. 486) or any
other law relating to legal entities in general or any
particular legal entity, shall be construed as prohibiting any
court or receiver appointed under this Part from exercising
any power in subsection (2) in respect of any property or
proceeds mentioned in subsection (1).

(4) For the purpose of subsection (l), "the relevant
time" means where-

(a) an order for the winding-up of the company or
legal entity, as the case may be, has been made,
the time of the presentation to the court concerned
of the application for the winding-up; or

(b) no such order has been made, the time of the
registration of the resolution authorizing the
voluntary winding-up of the company or legal
entity, as the case may be.

(5) The provisions of section 79(2) are, with the
necessary changes, applicable to a company or legal entity
which has directly or indirectly made an affected gift.

Effect ofwinding-up
of companies or
other lcgal entities
on rcalizable
property.
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Sections 2, 16, 24, 3I , 28,3I and 33 of Act No. 39 of 201 I
which it is proposed to amend-

Section 2 which it is proposed to amend-

"Minister" means the minister for the time
responsible for matters relating to finance;

16. (1) The provisions of this section shall apply
despite any provision to the contrary relating to insolvency
in the Companies Act, Cap. 486, the Banking Act, Cap.
488, the Building Societies Act, Cap. 489, the Co-operative
Societies Act, 1997, No. 12 of 1997 or the Microfinance
Act,2006,No. 19 of 2006.

(2) If a settlement system participant is wound up or
placed under statutory management, or a receiver manager
or similar official is appointed to run a settlement system
participant-

(a) any provision contained in a written netting
agreement, the settlement system rules or clearing,
netting and settlement agreements to which that
settlement system participant is a party. or any
netting rules and practices applicable to the
settlement system participant in relation to such
agreements shall be binding upon the liquidator,
statutory manager or receiver manager, as the case
may be, in respect of any payment or settlement
obligation-

(i) which has been determined through netting
prior to the issue of the winding-up order, or
the appointment of the statutory manager, or
receiver manager, as the case may be; and

(ii) which is to be discharged on or after the date
of the winding-up order, statutory management
order or the appointment of a receiver
manager, as the case may be, or the discharge
of which was overdue on the date of the
winding-up order, receivership order or
appointment of the statutory manager, as the
case may be; and

(b) the liquidator, statutory manager or receiver
manager shall be bound by any payment or

Netting agreements
and rules.
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settlement that is final and irrevocable in
accordance with section9 (2) or (3).

(3) A receiver manager or similar official appointed to
run a settlement system participant shall give written notice
to the Central Bank to withdraw such participant's
participation in the Central Bank settlement system, in
which event such settlement system participant shall no
longer be entitled to clear or participate in the Central Bank
settlement system, other than for purposes of discharging
payment or settlement obligations in accordance with the
settlement system rules or clearing, netting and settlement
agreements to which that settlement system participant is a
party, or any rules and practices applicable to the
settlement system participant in relation to such
agreements.

(4) When an application for the winding-up of a

Central Bank settlement system participant is made, a copy
of-

(a) the application for winding-up as filed in court;
and

(c) any subsequent winding-up order, if it is granted,

shall be lodged
practicable.

(5) Where the Central Bank settlement system
participant in respect of whom an application for winding
up is made is a designated payment system participant,
Central Bank shall, as soon as practicable after having
received a copy of the application for winding up in
accordance with subsection (4) (a), notify the operator of
the payment system.

(6) If a settlement system participant is wound up, the
liquidator or similar official is bound by-

(a) any provision contained in the rules of the
settlement system or in clearing, netting and
settlement agreements to which that settlement
system participant is a party, or any rules and
practices applicable to the settlement system
participant in relation to such agreements; and

(b) any payment or settlement that is final and
irrevocable in accordance with section 9 (2) or (3).

the Central Bank as soon as
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(7) A settlement system participant in respect of
whom a copy of a winding-up order has been lodged with
the Central Bank in accordance with subsection (4) shall no
longer be entitled to clear or participate in any settlement
system, other than for purposes of discharging payment or
settlement obligations in accordance with the rules of the
settlement system or clearing, netting and settlement
agreements to which that settlement system participant is a
pafiy, or any rules and practices applicable to the
settlement system participant in relation to such
agreements.

(8) Notwithstanding any other law, a court shall not
recognize or give effect to-

(a) an order ofa court exercisingjurisdiction under the
law of insolvency in a place outside Kenya; or

(b) an act of a person appointed
Kenya to perform a function
insolvency there.

in so far as the making of the order or doing of the act
would be prohibited under this Act for a court in Kenya, or
a receiver manager or similar official, or liquidator or
similar official.

24. The Central Bank shall prepare and submit to the Reports

Minister-
(a) such reports as the Minister may require; and

(b) such periodic reports, and at such intervals, as it
considers appropriate, on the operations of every
designated payment system or designated payment
instrument.

in a place outside
under the law of

28. (1) In this section, "priority payment instruction"
means a money order, bank draft or similar payment
instruction issued, directly or indirectly, by a participant in
a designated payment system, but does not include an
instrument issued by one such participant to another for the
purpose of effecting a payment between them.

(2) Notwithstanding anything to the contrary in the
Companies Act, Cap. 486 or any law relating to
insolvency, but subject to this section, where a participant
in a designated payment system is wound up under the
Companies Act, Cap. 486 unpaid priority payment

Priority olcefiain
instruments on
winding up.
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instructions that were drawn on the participant and cleared
through the payment system before the making of the
winding-up order shall be paid from the participant's
assets, and shall rank in preference above any other
unsecured claim against the assets.

(3) No payment shall be made pursuant to subsection
(2) in preference to any other claim against any assets
unless a request for such payment has been made within
sixty days after the making of the winding up order in
regard to the participant concerned.

(4) Subsection (2) shall not be construed as permitting
a payment instruction to be settled in preference to any
other claim against any assets, where the instruction was
drawn on or certified or issued by the participant concerned
with a view to giving the drawee of the instruction a
preference over the participant's other creditors.

Section 3l(l) which il is proposed to amend-

(l) The Minister may make regulations generally for
the better carrying into effect the provisions of this Act.

33. An issuer of a payment instrument who is licensed Savings

under the Banking Act, the Building Societies Act, the
Postal Corporation of Kenya ,1998 and the Microfinance
Act,2006, shall be deemed to have met the requirements
under section 6 (4).

Sections 27, 63 and TloJ Act No. 3 of 2012 which it is
proposed to amend-

Section 27( 1 ) which it is proposed to amend-
(1) A proprietor who has acquired land, a lease or a

charge by transf'er without valuable consideration shall
hold it subject to-

(a) any unregistered rights or interests subject to
which the transferor held it;

(b) the law relating to Bankruptcy; and

(c) the winding-up provisions of the Companies Act,
(Cap.486).

(2) Notwithstanding subsection (1), the transfer when
registered, shall have the same effect as a transfer for
valuable consideration.
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63. (1) Upon production to the Registrar of a certified
copy of the order of court adjudging a proprietor bankrupt,
or directing that the estate of a deceased proprietor be
administered according to the law on bankruptcy-

(a) a copy of the order shall be filed; and

(b) the trustee in bankruptcy shall be registered as

proprietor of any land, lease or charge of which
the bankrupt or the deceased proprietor is
proprietor, in place of the bankrupt or deceased
proprietor.

(2) A trustee in bankruptcy shall be described
register as "trustee of the property of , a bankrupt".

Section 7l ( I ) which it is proposed to amend-

(1) (c) has presented a bankruptcy petition against the
proprietor of any registered land, lease or charge.

Sections 52, 53 and 103 of Act No. 6 of 2012 which it is
proposed to amend.

52. (1) Upon production to the Registrar of a certified
copy of the order of court adjudging a proprietor bankrupt,
or directing that the estate of a deceased proprietor shall be
administered according to the law of bankruptcy-

(a) a copy of the order shall be filed with the registrar;
and

(b) the trustee in bankruptcy shall be registered as
proprietor of any land, lease or charge of which
the bankrupt or the deceased proprietor is
proprietor, in place of the bankrupt or deceased
proprietor.

(2) A trustee in bankruptcy shall be described
register as "trustee of the property of, a bankrupt".

Section 53( I ) which it is proposed o amend-

(1) If a company is being wound up, the liquidator
shall-

(a) produce to the Registrar a resolution or order
appointing the liquidator; and

the

Transmission on
bankruptcy.

Transmission on
bankruptcy.

the
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(b) satisfy the Registrar that the person has complied
with the Companies Act,

and the Registrar shall enter the
any land, lease or charge of
registered as proprietor, and file
or order.

appointment in respect of
which the company is

the copy of the resolution

Section 103(1)(e) which it is proposed to amend-

(1) (e) the trustee in bankruptcy ofthe chargor.

Section 54 (2)and (3) oJ Acr No. l0 of 2012 which it is
proposed to amend-

(2) The appointment of the Corporation as

liquidator of an institution shall have the same effect as

appointment of a liquidator by the Court under
provisions of Part VI of the Companies Act.

the
an

the

(3) No
under the
Corporation

liquidator of an institution shall be appointed
provisions of the Companies Act if the
has already been appointed as liquidator.


