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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 330 OF 2017 

 

MOHAMED ABDI WERAR …………………………………………..…….……….…COMPLAINANT 

VERSUS 

KENYA AFRICAN NATIONAL UNION…..………………………..…….………….1ST RESPONDENT  

INDEPENDENT ELECTORAL AND BOUNDARIES  COMMISSION…………….. INTERESTED PARTY 

 

 JUDGMENT 

Introduction  

1. The Complainant applied to be considered for inclusion in the 1st Respondent‟s 

proportional-representation party list under Articles 90 and 97(1)(c) of the 

Constitution. Those two articles provide for the election of nominated members to 

represent special interests including youth, persons with disabilities and workers. 

Specifically, Article 90 requires political parties to submit a list of all the persons who 

would stand elected if the party were to be entitled to all the twelve seats provided 

for under Articles 97(1) (c) of the Constitution. These lists must comprise the 

appropriate number of qualified candidates and alternate male and female 

candidates in the priority in which they are listed.  

Complainant’s Case 

2. The complainant‟s contention is that while he had paid the application fees and 

had been vetted, he was excluded from the final list presented to the 2nd 

Respondent. As evidence of this exclusion the complainant sought to rely on inter 

alia a newspaper cutting in the form of an extract from page 11 of the Standard of 

1st July, 2017. The complainant also relies on official party documents, forms and 

receipts in an effort to demonstrate that he had made the application, but was not 

considered. We have taken judicial notice of the 1st Respondent‟s party list as 

publicized by the Interested Party. 
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3. The complainant contends that he had a legitimate expectation that his name 

would be on the list. He urges the Tribunal to direct the Tribunal to include his name 

in the party list. 

Respondent’s Case 

4. The 1st Respondent deposed in an affidavit sworn on that since the application was 

premised on Article 90 of the Constitution, the same was of a constitutional nature 

and was being canvassed in the wrong forum. We understood this to be a 

jurisdictional challenge to the Tribunal‟s authority to hear and resolve political party 

disputes relating to the proportional representation party lists.  

5. The 1st Respondent further submitted that the National Executive Council has the 

sole discretion to deliberate on and weigh the clout of the applicants and choose 

the very best in the interest of the party to favour their odds in the political arena. It is 

therefore averred that the 1st Respondent acted in accordance with its party 

constitution and nomination rules in forwarding the names of the successful 

applicants to the Interested Party. 

 

Issues for determination 

6. From the pleadings and rival submissions these are the issues that arise for our 

determination 

(a) Whether this Tribunal has the jurisdiction to hear and determine this 

complaint 

(b) Has the complainant made out its case? 

(c) What are the appropriate reliefs in this complaint? 

 

Analysis  

(a) Whether this Tribunal has the jurisdiction to hear and determine this complaint 

7. Jurisdiction is what legitimizes a court or Tribunal‟s adjudicatory powers over any 

political party dispute before it. It is what breathes life, not just into the disputes 

before the Tribunal turning them into justiciable claims, but also validates the orders 

issued by the Tribunal in the final determination of the rights and interests of the 

parties to the dispute before the Tribunal. Accordingly, we must first satisfy ourselves 
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that we have the jurisdiction to this complaint or we would be bound to down our 

tools. See Owners of the Motor Vessel “Lillian S” v Caltex Oil (Kenya) Ltd [1989] KLR 1.  

8. The basis of the Respondent‟s objection is that as the complaint raises constitutional 

issues premised on Article 97 and whose resolution lies elsewhere: at the High Court. 

To the contrary, this Tribunal has the jurisdiction under section 40 of the Political 

Parties Act, 2011 to resolve political party disputes. 

9. B A Garner‟s Black’s Law Dictionary (1999) defines a “dispute” to mean “a conflict or 

controversy especially one that has given rise to a particular lawsuit”. Similarly, in the 

Mavrommatis Palestine Concessions Case (Greece v Britain) 1924 PCIJ (Ser. A) No 2 

at 11, the Permanent Court of International Justice circumscribed the term “dispute” 

as denoting “a disagreement on a point of view of law or fact, a conflict of legal 

views or of interests between two persons”.  

10. In this regard, the Complainant‟s claim concerning the Respondent‟s conduct or 

omission in its presentation of the proportional-representation lists is positively 

opposed by the Respondent. The claim is not a mere assertion and there is more 

than mere conflict of the interests of the parties herein. Accordingly, we are satisfied 

that there is a cognizable dispute between a party member and a political party, 

KANU under Article 40 of the Political Parties Act, 2011. The dispute relates to KANU‟s 

omission of the complainant‟s name from the proportional representation compiled 

under Article 90 and 97 of the Constitution. That dispute also touches on the 

Respondent‟s conduct of its party primaries for inclusion on the list and therefore falls 

within this Tribunal‟s jurisdiction under section 40(1)(fa). 

11. As a result, the dispute before us fits squarely within the Tribunal‟s jurisdiction. The 

complaint relates to a dispute between a party member and a political party under 

section 40(1)(b); and therefore falls within the Tribunal‟s jurisdiction ratione materiae. 

This jurisdictional element speaks to the existence of a relevant subject-matter in a 

dispute before the Tribunal. At the same time, the parties involved are a party 

member and and a political party both falling under the Tribunal‟s jurisdiction 

ratione personae. This jurisdictional element, literally means „by reason of his person 

or by reason of the person concerned‟, and refers to the Tribunal‟s power to bring a 

person into its adjudicative process.  
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12. Concerning the claim that the dispute raises constitutional questions and is therefore 

outside the jurisdictional remit of the Tribunal, we held as follows in Complaint No 200 

of 2017 Orange Democratic Movement Party v Jekconia Okungu Ogutu: 

We note that this Tribunal is the first port of call for all political 

party disputes and that invariably all disputes brought before 

it are for the enforcement of Articles 38, 47 and 91 of the 

Constitution. It would be an empty exercise of jurisdiction for 

us to hold that we can sever disputes before us and 

determine all aspects of the dispute except denials, 

violations or infringements of, or threats to, rights or 

fundamental freedoms in the Bill of Rights. The 3rd 

Respondent did not tell us how a petitioner would surmount 

the doctrine of res judicata in having the severed or residual 

part of his dispute, relating to the enforcement of the Bill of 

Rights, heard by the High Court. We were not informed how 

such twin-pronged litigation of political party disputes would 

be financed by the Kenyan tax payers. 

13. Subsequently, Chacha Mwita J in Cornel Rasanga Amoth v Jeckonia Okungu Ogutu 

& 6 others Election Petition Appeal No 92 of 2017 confirmed this Tribunal‟s remit to 

apply the Constitution in so far as disputes before it are concerned. Both the 

decision of this Tribunal and the High Court‟s decision on this particular point were 

left undisturbed by the Court of Appeal in Jeckonia Okungu Ogutu v Orange 

Democratic Movement Party & 7 others Civil Appeal No. 179 of 2017. 

14. Similarly, Odunga J in R v Chairman Political Parties Disputes Tribunal & 2 others ex 

parte Susan Kihika Wakarura Miscellaneous Civil Application No. 305 of 2017 held 

that subordinate courts are entitled to apply the Constitution in matters over which 

they have jurisdiction. We are further bound by the decision of the Supreme Court in 

Moses Mwicigi v Independent Electoral and Boundaries Commission [2016] eKLR 

where the jurisdiction of this Tribunal over political party disputes was upheld.  

 

(b) Has the complainant made out a case for the orders sought? 
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15. The 1st Respondent also submitted that it bears the sole mandate of the 1st 

Respondent‟s National Executive Council to determine who will and who will not 

appear on its party list. We do not agree. The Court of Appeal in Commissioner for 

the Implementation of the Constitution v Attorney General [2013] eKLR, citing the 

national values and principles of governance in Article 10, held that the era of 

absolute sway or unquestionable discretion on party nominations constitutional 

order that attempts to inject equity, rationality, objectivity and inclusivity into the 

process consistent with the dictates of participatory democracy and an attempt, 

through affirmative measures, to redress the marginalization that had kept certain 

portions of the populace in the peripheries of the political process.  These national 

values and principles of governance of necessity are binding on political parties as 

are creatures of the constitution and are publicly funded. 

16. In this regard, we have held as follows in Complaint No. 251 of 2017 Elijah Omondi v 

Orange Democratic Movement & another at para 9 and 10, concerning unilateral 

and arbitrary decisions by political parties: 

We note that Article 91 of the Constitution, which establishes 

political parties as agencies of the democratic process, 

requires political parties to abide by the principles of good 

governance and democracy. They must also promote the 

principles and objects of the Constitution including the 

national values and principles of governance. We agree 

with the Claimant and hold that the current Constitution 

engenders a culture of justification in which every decision 

by a political party must be justified. The culture of 

justification demands that a political party must supply an 

affected person with the reasons for the party’s decision. It is 

only by supplying reasons that it can be ascertained 

whether or not the decision is reasonable and justifiable in 

an open and democratic society.  

17. We therefore disagree with the 1st Respondent‟s submissions that the current 

constitutional and statutory framework permits such unbridled power by a political 

party‟s National Executive Councils. The national values and principles of 
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governance that the party lists are meant to uphold include human dignity, equity, 

social justice, inclusiveness, equality human rights, non-discrimination and protection 

of the marginalized. Every entry on the party lists must advance an ascertainable 

special interest.  

18. The meaning of the category special interest has similarly been the subject of 

binding judicial determination by the Court of Appeal in Commissioner for the 

Implementation of the Constitution v Attorney General [2013] eKLR in which it was 

held that special interests include: ethnic minorities, the youth, the blind, the deaf, 

the physically disabled, religious minorities, linguistic or cultural minorities and racial 

minorities as well as workers. The Court of Appeal further clarified that for a class of 

persons to qualify as a special interest worthy of special representation under the 

constitutional framework, they must be a class as can fairly be said to have suffered 

marginalization and disadvantage thus keeping them away from the centre of the 

political process. Parliament has since enacted the Elections (Party Primaries and 

Party Lists) Regulations, 2017 that defines special interests along similar lines. 

19. As a matter of fact, article 25(1) of the 1st Respondent‟s own constitution identifies 

some of the marginalized persons and groups that qualify for nomination to the 

party list under Article 90 of the Constitution. This is in consonance with Regulation 

20(2) which requires that the party list must be representative and must take into 

account the principles in Article 81(b) and 100 of the Constitution. 

20. Regulation 4 further requires nominations for party lists to: be democratic, free and 

fair; provide equal opportunities for all eligible candidates; not discriminate against 

any eligible candidate; be inclusive and participatory; be open, transparent and 

accountable; be credible and peaceful. 

21. To the contrary, the affidavit sworn by Edward Kivuvani is bare as to the special 

interests taken into account in coming up with the 1st Respondent‟s party list. Mr. 

Kivuvani swears that the list was composed taking into account „the party‟s best 

interests and (by) choosing persons with the highest clout to achieve their set goals 

to the benefit of the Republic of at large‟ particulars of which were stated to be 

within the knowledge of the Complainant.  

22. While the prevailing culture of justification requires every political party to justify its 

decision to include or exclude any person from its party lists, the reasons given by 
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the political party in this complaint do not speak at all to the special interests taken 

into account by the political party. We therefore hold that the 1st Respondent has 

not supplied the Tribunal with the special interests taken into account in compiling its 

party list under Article 97(1)(c) of the Constitution in line with the Court of Appeal‟s 

verdict in Commissioner for the Implementation of the Constitution v Attorney 

General [2013] eKLR requiring the list to contain purely special interests in the sense 

of those who have suffered marginalization and disadvantage and have been kept 

away from the centre of the political process.  

23. We are also satisfied that the 1st Respondent having found the complainant as 

qualified and asked him to pay the nomination fee was stopped from going back 

on its word and exclude him from the party list. It must act consistently with its 

representations to the complainant. The justice of this case similarly requires that we 

do issue an order reinstating the complainant to the party list. 

 

(c) Reliefs 

24. In Complaint No 48 John Mruttu v Thomas Ludindi Mwadeghu & 2 others we held 

that in every matter over which we have jurisdiction, this Tribunal can grant any 

order that is just and equitable in accordance with section 11(1) of the Fair 

Administrative Action Act, 2015. The proper discharge of this Tribunal‟s mandate 

requires it to grant effective remedies, which means the most appropriate remedy in 

the circumstances of the case. 

25. Accordingly, we make the following orders: 

a) The 1st Respondent is hereby directed to re-consider, within 96 hours from 

the delivery of this judgment, the composition of its party list for 

compliance with Articles 81(b), 97(1)(c) and Article 100 of the Constitution 

by indicating what special interest every nominee on its party list 

represents.  

b) The 1st Respondent is directed to afford a hearing to and supply all 

affected persons with the reasons for any decision made in complying 

with the order in (a) above.  

c) The 1st Respondent is further directed to forthwith restore the Complainant’s 

name to the re-constituted party list. 
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d) No order as to costs. 

 

Dated at Nairobi this  27th  day of  July 2017 

 

Kyalo Mbobu (Chairperson)………………………………….. 

James Atema (Member) ………………………………………. 

Hassan Abdi (Member) ………………………………………. 

Dr. Adelaide Mbithi (Member) ……………………………… 

 

 


