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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 335 OF 2017 

JAMES B. KAGONI  ….....…………….....................................................CLAIMANT 

VERSUS 

JUBILEE PARTY…………………………………….....…..…................. RESPONDENT 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s nominations 

for party lists as required by Article 97 (1) (c) of the Constitution.  

2. The Claimant is a registered voter in Murang’a County and a member of the 

Respondent who applied to be considered for nomination to the National 

Assembly to represent the interests of the marginalised groups as provided for in 

Articles 55 and 56 of the Constitution. His name was not included in the party list 

published by the IEBC in the Sunday Nation on 23 July 2017.  

3. He claims that Article 97 of the Constitution was intended to cater for 

marginalised and vulnerable groups, including orphans, vulnerable children and 

the homeless as provided for in Article 56. He therefore asserts that the 

Respondent did not nominate any person to represent this interest group and 

therefore, the party list nomination was a violation of Article 56 (a) of the 

Constitution.  

4. The Claimant also takes issue with the inclusion of Jennifer Shamalla and Hon. 

Maina Kamanda on the list on the basis that they do not share a common plight 

with the vulnerable and are therefore incapable of providing proper 

representation to marginalised groups. 
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5. The Claimant therefore seeks inclusion on the Respondent’s party list to represent 

the interests of the marginalised in the National Assembly. In support of his 

application, the Claimant has supplied his party membership status, his 

nomination application form, his birth certificate and his mother’s death 

certificate in support of his assertion that he is marginalised as a result of being 

orphaned. 

6. In response dated 27 July 2017, the Respondent contended that the nomination 

process was done in a fair and justifiable manner and that the Claimant was not 

among those whose application was successful. The Respondent also asserted 

that it had the discretion to determine the criteria for nominating candidates and 

that in this case, the Claimant was not chosen due to the existence of numerous 

qualified candidates seeking inclusion in limited available slots.  

7. Moreover, the 1st Respondent maintained that the list published by the IEBC was 

final, and it had been arrived at following concerted efforts and public 

involvement of all interested parties in a fair and democratic process. In any 

case, there was no agreement or promise made to the Claimant that he would 

be nominated and that the selection criteria was meant to democratically 

benefit deserving persons. 

8. It is the 1st Respondent’s position that the selection process complied with all the 

electoral laws, rules and regulations and that the persons nominated were drawn 

from all sectors and therefore the Claimant’s assertions that the list did not give 

due consideration to the regulations and legal requirements were unfounded.  

The Respondent therefore prayed that the Claim ought to be dismissed. 

Issue for determination 

9. From a review of the material on record, it appears to us that the issue for 

determination is whether the Respondent contravened any law in compiling the  

National Assembly party list under Article 97 (1) (c) of the Constitution. 

Analysis  

Whether the Respondent contravened any law in compiling the National Assembly 

party list under Article 97 (1) (c) of the Constitution 
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10. The gist of the Claimant’s case is that he was more qualified for inclusion in the list 

than other persons appearing on the list. He relies on his membership to a 

vulnerable group as his justification for being prioritized on the list over persons 

already contained on the list. 

11. The discretion of preparing the list is given to the political party, with the IEBC 

being the body that is mandated by Article 90 (2) of the Constitution to supervise 

the conduct of party list nominations. The procedure for nomination to the 

National Assembly on the basis of party lists is set out in the Constitution, the 

Elections Act 24 of 2011 and the Elections (Party Primaries and Party List) 

Regulations 2017.  

12. Article 97 (1) (c) of the Constitution lists the interests sought to be represented in 

the National Assembly and these include youth, persons with disabilities and 

workers. Sections 34 (5) and 6 of the Elections Act require that these lists be 

submitted in order of priority and that the lists comply with the constitution and 

nomination rules of the respective party. It is the role of the IEBC to ensure that 

there is compliance with the constitutional and statutory guidelines for party list 

nominations. As such, the Commission may, after scrutinizing the list and forming 

the opinion that it does not conform with the requirements of the Constitution, the 

Elections Act or the Regulations, require the party to review and amend the list to 

ensure conformity with the law and the Commission’s guidelines. This position was 

confirmed by the High Court in National Gender and Equality Commission v IEBC 

& Others Petition 147 of 2013. 

13. The Claimant is aggrieved by the fact that the Respondent did not prioritise him 

over other persons nominated. The Respondent on the other hand maintains that 

there was public participation and that the process was fair and democratic. 

They contend that if the list did not conform with the law, the IEBC would have 

directed that it be revised accordingly as provided for in section 34 (6) A. It did 

not. It is therefore their position that the law was complied with in the preparation 

of the list. 

14. A look at the section 36 (3) of the Elections Act reveals that there is indeed a 

requirement that certain categories of persons (i.e. persons representing youths, 
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persons with disabilities and any other candidate representing a marginalised 

group) be prioritised in the preparation of the list.  However, this requirement of 

prioritisation of certain marginalised group is limited to the preparation of party 

lists under Article 177 (1) (c) of the Constitution.  

15. It is therefore our view that the Claimant has not demonstrated that the manner 

in which the Respondent prepared the list relating to the National Assembly under 

Article 97 (1) (c) of the Constitution contravened the law. 

16. Moreover, a look at the Claimant’s nomination application form indicates that 

he applied to be nominated to represent the interests of youths and not 

vulnerable groups as he alleges. As the Court of Appeal held in Isaack Osman 

Sheikh v IEBC Civil Appeal 180 of 2013 [2014]eKLR, it was not open to a candidate 

who applied for nomination in one category to change tune mid-stream and 

complain about exclusion from another category. 

17. From the foregoing, we find that the Claimant has not demonstrated that the 

Respondent’s preparation of the party list contravened any law. His claim 

therefore fails. 

Orders 

18. In light of the foregoing, we order as follows: 

a. That the Statement of Claim dated 23 July 2017 be and is hereby 

dismissed. 

b. We make no order as to costs. 

Dated at NAIROBI this  28th DAY   of          JULY          2017 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


