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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 354 OF 2017 

MUGAMBI ZACHARY  ….....…………….............................................CLAIMANT 

VERSUS 

KENYA AFRICAN NATIONAL UNION (KANU)...…..…................. RESPONDENT 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s nominations 

for party lists as required by Article 177 (1) (b) and (c) of the Constitution.  

2. The Claimant is a member of the Respondent who applied to be considered for 

nomination to the Meru County Assembly to represent the interests of the youth. 

His name was included in the party list published in respect of Meru County by 

the IEBC in the Sunday Nation on 23 July 2017. 

3. The Claimant takes issue with his placement in the Gender (Top Up) category, 

asserting that he applied for inclusion in the nomination list for those seeking to 

represent the interests of youth. He therefore asserts that the actions of the 

Respondent violate the Independent Electoral and Boundaries Commission 

(IEBC) regulations on nominations, Articles 177 (1) (b) and (c) of the Constitution 

and the Elections. 

4. It is also the Claimant’s contention that the Respondent contravened the IEBC’s 

guidelines for the preparation of party lists as well as the Respondent’s own 

constitution.  

5. The Claimant also impugns the list for allegedly including persons who do not 

meet one of the statutory criteria for inclusion in party lists: party membership. It is 
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the Claimant’s contention that Milton Mwirigi Mwobobia, whose name appears 

first in the list published by the IEBC, was not eligible for nomination as he was not 

a member of the Respondent party at the material time. 

6. In support of this assertion he produced an undated search result from the 

website of the Office of the Registrar of Political Parties which indicates that the 

said Milton Mwirigi Mwobobia is not a registered member of any political party. 

He also adduced a letter dated 24 July 2017 and received by the Office of the 

Registrar of Political Parties received on even date requesting an official 

confirmation of the membership status of the said Milton Mwirigi Mwobobia. 

However, a response to the said request was not adduced. 

7. He therefore prays for an order compelling the Respondent to place his name in 

the list of persons nominated to represent the interests of youths; a declaration 

that the Respondent contravened the law and its own constitution in the 

preparation of the party lists; and for an order compelling the Respondent to 

remove Milton Mwirigi Mwobobia from the nomination list. 

8. Despite service, there was no response by the Respondent. Having been satisfied 

that the Respondent was served, as evidenced by the affidavit of service sworn 

by Peter Nyamosi on 26 July 2017, we will proceed to determine the matter 

based on the material on record. 

Issue for determination 

9. From a review of the material on record, we have isolated the following issue for 

determination: 

a. Whether the Respondent contravened any law in compiling the list it 

submitted to the IEBC and whether the Tribunal can grant the orders 

sought 

Analysis  

a. Whether the Respondent contravened any law in compiling the list it submitted to 

the IEBC and whether the Tribunal can grant the orders sought 

10. The procedure for party list nominations in respect of the county assembly is 

provided for in the Constitution, the Elections Act 11 of 2011 and the County 
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Government Act 17 of 2012. The broad provisions on nominations are contained in 

Article 90 of the Constitution as read with the Elections Act, the County 

Government Act and the Elections (Party Primaries and Party List) Regulations 

(hereafter Party List Regulations) of 2017. The IEBC is the body that is mandated by 

Article 90 (2) of the Constitution to supervise the conduct of party list nominations. 

11. Section 7 (2) of the County Government Act requires political parties nominating 

persons to the county assembly ensure that the ‘community and cultural diversity 

of the county is reflected in the county assembly’ and that there is ‘adequate 

representation to protect minorities within the county in accordance with Article 

197 of the Constitution.’ This is echoed in regulation 20 (2) of the Party List 

Regulations which requires that such lists ensure fair representation by taking into 

account the principles of Articles 81 and 100 of the Constitution. 

12. Section 34 (6) of the Elections Act further requires that lists submitted to the 

Commission comply with the constitution and nomination rules of the respective 

party. It is the role of the IEBC to ensure that there is compliance with the 

constitutional and statutory guidelines for party list nominations. As such, the 

Commission may, after scrutinizing the list and forming the opinion that it does not 

conform with the requirements of the Constitution, the Elections Act or the 

Regulations, require the party to review and amend the list to ensure conformity 

with the law and the Commission’s guidelines. This position was confirmed by the 

High Court in National Gender and Equality Commission v IEBC & Others Petition 

147 of 2013. 

13. The Claimant’s main grievance is his inclusion in a list he did not apply for. He 

seeks to represent the interests of youth based on his service as the Respondent’s 

Youth Congress for over three years. He therefore claims that his omission from the 

list prepared in respect of marginalized groups under Article 177 (1) (c) is 

unjustified, particularly because, as he avers, the Respondent has not nominated 

anyone to represent the interests of the youth. He maintains that being included 

in the Gender Top Up list lowers his chances of nomination. 

14. A look at the list indicates that the Respondent does not have a nominee to 

represent the interests of youths in that county. It is therefore unclear on what 
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basis the Claimant’s application for nomination for that position was not granted, 

and instead placed on the Gender Top Up list. 

15. We are guided by our earlier dicta in Elijah Omondi v Orange Democratic 

Movement & Another Complaint 251 of 2017 at paras 9 and 10: 

We note that Article 91 of the Constitution, which establishes political parties 

as agencies of the democratic process, requires political parties to abide by 

the principles of good governance and democracy. They must also promote 

the principles and objects of the Constitution including the national values 

and principles of governance. We agree with the Claimant and hold that the 

current Constitution engenders a culture of justification in which every 

decision by a political party must be justified. The culture of justification 

demands that a political party must supply an affected person with the 

reasons for the party’s decision. It is only by supplying reasons that it can be 

ascertained whether or not the decision is reasonable and justifiable in an 

open and democratic society. 

16. The party is obliged to nominate at least 6 candidates in respect of seats 

created by Article 177 (1) (c). Since the Claim is undefended, the Respondent 

has not provided any justification for declining to nominate the Claimant yet 

no candidate has been nominated in respect of the said seats. We therefore 

find the Claimant’s case to have merit. 

Orders 

17. In light of the foregoing, we order as follows: 

a. The Respondent be and is hereby directed to transfer the Claimant’s 

name from the Gender Top Up list prepared in accordance with Article 

177 (1) (b) to the list of marginalized groups prepared under Article 177 (1) 

(c) of the Constitution. 

b. That notification issue to the IEBC. 

c. We make no order as to costs. 

 

Dated at NAIROBI this  27th DAY   of   JULY   2017 
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1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


