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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 358 OF 2017 

 

RONE ACHOKI HUSSEIN………………..……….……………….CLAIMANT 

VERSUS 

ORANGE DEMOCRATIC PARTY……….…………….………..RESPONDENT 

 

JUDGMENT 

 

Summary of the Case 

1. The present complaint concerns the conduct of the Respondent’s nominations 

for party lists in respect of county assemblies as required by Article 177 (1) (b) 

and (c) of the Constitution.  

2. The Claimant avers that he applied for nomination under the Orange 

Democratic Movement (ODM) party for the position of Member of County 

Assembly in Nairobi County under the Marginalized Category.  

3. However, he avers that his name was omitted from the final list as published by 

the Independent Electoral Boundaries Commission (IEBC) on 23rd and 30th July 

2017. He further disputes the list on the basis that one of the Respondent’s 

nominees, a ‘Benson Mukhungu’, is a senior member of the ODM Secretariat and 

as a result does not qualify to be rewarded as marginalized. He further alleges 

that the said nominee is facing a court case as a result of gun drama that 

happened at Orange House. The Claimant therefore prays that he be granted 

the chance to be a nominee, ranked between No. 1 – 8 and that his name 

replace the said ‘Benson Mukhungu’. Alternatively, the name in positon 8 be 

moved to Gender Top-Up. 

4. The Respondent entered appearance in this matter on 27th July 2017 and 

undertook to file a response by close of business on the same date with the 
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understanding that a judgment will be delivered by this Tribunal on the 29th of 

July 2017 based on the documents on record by 9 am on the same date. The 

Respondent however failed to do so and this Tribunal will thus proceed to render 

a judgment based on the record before it. 

 

Issue for determination and analysis 

5. The complaint before us, being a dispute between a party member and a 

political party, is properly within the jurisdiction of the Tribunal as per section 40(1) 

of the Political Parties Act No 11 of 2011. With respect to section 40(2) of the 

same statute, the Claimant avers that although he would have preferred to 

canvass his dispute with the Respondent, he was constrained by the tight 

timelines for filing and resolution of the same as advertised by IEBC on 21st July 

2017. This Tribunal takes note of the Claimant’s constraints, and proceeds to 

determine the complaint on its merits.  

6. From a review of the material on the record, it appears that the main issue for 

determination is whether the Respondent’s preparation of the nomination list was 

in accordance with the law.  

7. The crux of the Claimant’s case is that he was omitted from the Respondent’s 

final nomination list as published by IEBC. He also avers that one of the 

Respondent’s nominees a ‘Benson Musungu’ is not qualified for nomination for 

the positon in issue. 

8. The procedure for nomination to the county assembly on the basis of party lists is 

governed by the Constitution, the Elections Act No. 24 of 2011 and the County 

Government Act 17 of 2012. The broad provisions on nominations are contained 

in Article 90 of the Constitution as read with the Elections Act, the County 

Government Act and the Elections (Party Primaries and Party List) Regulations of 

2017. The IEBC is the body that is mandated by Article 90(2) of the Constitution to 

supervise the conduct of party list nominations.  

9. The Elections Act and the IEBC’s Elections (Party Primaries and Party List) 

Regulations 2017, give political parties the discretion of preparation of the 

nomination list lies. Any application for nomination submitted to the Respondent 

must therefore be assessed by the latter for suitability in compliance with the law 
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and the party’s constitution and election and nomination rules. This suggests that 

an application is not a guarantee of nomination but merely provides an 

opportunity for the same. 

10.  Political parties must therefore develop rules and regulations to guide the 

process of preparation to ensure that they comply with constitutional and 

statutory guidelines on fairness and equitable representation. The nomination list 

as submitted to IEBC is then vetted to ensure compliance with the law and the 

party’s own rules. It is therefore statutorily amenable to amendment by the IEBC 

to ensure fair representation and compliance with the guidelines on nomination.  

11.  This process between the Respondent and IEBC has not been considered or 

referred to by the Claimant. The Claimant has also not referred to any feedback 

mechanism between the party and its membership with respect to any changes 

within the party’s nomination list as a result of this process between the party and 

IEBC. 

12. On this basis, the Claimant has not demonstrated to this Tribunal that he was 

unfairly omitted from the final list and that the criteria to be used by the 

Respondent in identification of its nominees was not applied in his case. 

13. A cursory look at the list as published by IEBC on 23rd of July 2017 indicates that a 

‘Benson Musungu’ has indeed been listed as a Respondent’s nominee for the 

position in issue. We also note that the said ‘Benson Musungu’ has not been 

enjoined as an interested party in these proceedings. In any event, the Claimant 

has not adduced any evidence to support his allegations that the said ‘Benson 

Musungu’ does not meet the qualifications for nomination.  

14. Based on the foregoing, we therefore find that the Claimant has not 

demonstrated that the Respondent did not exercise its discretion properly in 

preparation of its nomination list or that the list as published violates either the 

law or the party’s nomination rules, to justify the grant of the prayers as sought. 

 

Orders 

15.   In light of the reasons advanced above, this Tribunal orders as follows: 

a) THAT the Claim filed on 23rd July 2017 be and is hereby dismissed. 

b) No orders as to costs. 
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         DATED AT NAIROBI THIS 1ST DAY OF AUGUST 2017 

 

                 Milly Lwanga (Presiding Member) .................................................................... 

 

                 Desma Nungo (Member)……................................................................. 

 

                 Paul Ngotho (Member).......................................................................... 


