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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 393 OF 2017 

 

ALEXANDER KHAMASI MULIMI…...………………….….…….……….…COMPLAINANT 

VERSUS 

AMANI NATIONAL CONGRESS PARTY..…………………………………….RESPONDENT 

INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION...… INTERESTED PARTY 

 

JUDGMENT 

 

Introduction 

1. The Claimant actively participated in the party primaries for Mahiakalo Ward, 

Lurambi Constituency, Kakamega but was not successful. The dispute was litigated 

before this Tribunal and eventually at High Court in Alexander Khamasi Mulimi and 3 

others vs. Amani National Congress, Election Petition Appeal No. 22 of 2017. On 23rd 

May 2017, the High Court ordered the party to either repeat the nomination exercise 

or use other lawful means to determine its nominee.  

2. In an out of court settlement, it was agreed that the Claimant would be given the 

first slot as a ‘minority’ on the party list compiled under Article 177 and Section 7 of 

the County Governments Act, 2012. 

3. The Respondent in its replying affidavit deponed that the Tribunal lacked jurisdiction 

due to non-exhaustion of internal dispute resolution mechanisms. However, we 

disagree because the Complainant’s averment that he had unsuccessfully 

requested for the constitution of an IDRM Committee to no avail was not rebutted. 

The Tribunal has jurisdiction over this dispute. It was further submitted that 

nominations are purely at the discretion of the political party.  

 

Issue for determination 
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4. The main issue for determination is whether the Complainant has made out a case 

for the orders sought. 

Analysis  

5. While the Respondent submits that party lists are at the party’s sole discretion, we do 

not agree with that submission. As a matter of fact, party lists serve a 

representational goal – the advancement of special interests. These special interests 

are founded on the national values and principles of governance which include 

human dignity, equity, social justice, inclusiveness, equality human rights, non-

discrimination and protection of the marginalized. These national values and 

principles of governance are binding on political parties such as the Respondent. 

They must justify what special interest every nominee represents and have no 

absolute discretion in the manner suggested. 

6. In this regard, Article 177 of the Constitution as read with section 7 of the County 

Government Act, 2011 allocates political parties six nominative positions in favour of 

marginalized groups including persons with disabilities and the youth. These lists, must 

as a matter of law, reflect the ethnic and regional diversity of the County.  

7. This Tribunal as a constitutional body cannot shut its eyes to an illegality. We note 

that from the stated ethnic composition of the Respondent’s party list, the 

mandatory requirement for the representation of the diverse ethnicities within the 

county might not have been complied with. The list also does not attempt in any 

way to comply with the two-thirds gender rule as it is almost exclusively composed 

of nominees of a singular gender.  

8. We must discourage political parties from using the special interest seats as trade-ins 

for pacifying losers in the competitive nomination process. The effect of such a 

culture is that it deprives those who are really deserving of these special seats 

because of their inability to compete fairly in the ordinary political process. As it 

stands, the Claimant had a legitimate expectation that he would be nominated as 

number one under the minority category. The Respondent concedes that it has no 

problem if the list published by the IEBC is rectified to conform with the initial list 

published by the party.  

9. Accordingly, we order as follows: 
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a) The Respondent be and is hereby directed to withdraw the final list of 

nominees submitted to the Independent Electoral and Boundaries 

Commission in respect of Mahiakalo Ward, Lurambi Constituency, Kakamega 

County. 

b) The Respondent shall re-consider the composition of the party list in 

compliance with section 7(2)(a) and (b) of the County Governments Act, 

2011 within 48 hours from the delivery of this judgment. 

c) The Respondent is further directed to restore the complainant’s name as 

number one under the category of “minority” on the re-constituted party list. 

d) The Respondent is directed to afford a hearing to and supply all affected 

persons with the reasons for any decision made in compliance with the order 

in (a) above. 

e) Each party shall bear its costs. 

 

Dated at Nairobi this  27th  day of  July 2017 

 

Kyalo Mbobu (Chairman).............................................................................. 

 

James Atema (Member) ................................................................................. 

 

Hassan Abdi (Member).................................................................................. 

 

Dr. Adelaide Mbithi (Member).................................................................... 


