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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 396 OF 2017 

 

NICKSON OCHIENG KAKIRI….…………………..……….CLAIMANT 

VERSUS 

ORANGE DEMOCRATIC MOVEMENT PARTY.……..RESPONDENT 

 

JUDGMENT 

 

Summary of the Case 

1. The present complaint concerns the conduct of the Respondent’s nominations for 

party lists in respect of the National Assembly as required by Article 97 (1) (c) of the 

Constitution.  

2. The Claimant avers that he applied for nomination under the Respondent Party for 

the position of Member of National Assembly in Nairobi County under the Persons 

with Disability Category. The Claimant avers that he is the Chairman of the Orange 

Democratic Movement (ODM) Party Disability League. He avers that the Disability 

League was tasked to prepare and submit a list of nominees of disabled people 

throughout the country and that the list was prepared after a consultative process. 

Further, that the League was assured by the Party that the list would be published 

by the Independent Electoral Boundaries Commission (IEBC). 

3.  However, he avers that in the final list that was published by the Independent 

Electoral Boundaries Commission (IEBC) on 23rd July 2017, his name was missing on 

the list. He avers that the list as published by IEBC was a separate list that did not 

originate from the Disability League. He impugns the list on the basis that it does 
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not comply with the requirement for fair representation and that the list does not 

have any representative for persons with deaf disability.  

The Reply 

4. Through a Replying Affidavit dated 27th July 2017, the Respondent avers that the 

party’s Election and Nomination Rules provide for the procedure for the 

Nomination of Party List Members and that the Party National Executive Committee 

(NEC) is mandated to present a list of nominees to the IEBC. A National 

Nominations Committee, appointed by the party’s NEC is then tasked to coordinate 

the process of receiving and reviewing applications for nominations and presents its 

final list to the party’s NEC. The final list is then submitted to the IEBC after the 

party‘s NEC has deliberated on the Committee’s findings. The Respondent 

maintains that all deliberations on the list are guided by the need to balance all the 

various interests and by the parameters set out in law. 

5. The Respondent avers that this process was applied in the Applicant’s case and that 

the Applicant was omitted from the list because of regional and ethnic balancing. 

Issue for Determination and Analysis 

6.  The complaint before us, being a dispute between a party member and a political 

party, is properly within the jurisdiction of the Tribunal as per section 40(1) of the 

Political Parties Act of 2011. With respect to section 40(2) of the same statute which 

requires parties to attempt to resolve their dispute through the party’s internal 

dispute resolution mechanism, the Claimant highlighted that the Respondent was 

not receiving complaints concerning the recently published party nomination lists. 

The Tribunal takes note of the Claimant’s constraints in the circumstances and 

proceeds to determine the complaint on its merits.  

7. One main issue emerges for determination: Whether the Respondent complied with 

the Constitution of Kenya, the Elections Act and relevant Regulations, IEBC 
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requirements and internal party rules and regulations in compilation of its 

nomination list  

8. The crux of the Claimant’s case is that he applied for nomination for the position in 

issue but his name is missing from the list as published by IEBC on 23rd July 2017. 

He impugns the list on the basis that it does not comply with the requirement for 

fair representation and that the list does not have any representative for persons 

with deaf disability.  

9. The procedure for nomination to the National Assembly on the basis of party lists is 

governed by the Constitution and the Elections Act No. 24 of 2011. The broad 

provisions on nominations are contained in Article 90 of the Constitution as read 

with the Elections Act and the Elections (Party Primaries and Party List) Regulations 

of 2017. The IEBC is the body that is mandated by Article 90(2) of the Constitution to 

supervise the conduct of party list nominations.  

10. Political parties exercise discretion in the preparation of party lists so long as they 

comply with the constitutional and statutory guidelines on the same. Political 

parties must therefore develop rules and regulations to guide the process of 

preparation and compilation of their nomination lists. 

11. From the record before us, the Claimant has adduced a list of nominees of persons 

living with disability that was submitted by the ODM Party Disability League to the 

Respondent as a result of a consultative process. However, the Claimant has not 

adduced any evidence to indicate the variation of the nature of disability in the list 

prepared by the Disability League and any other criteria that was used in arriving at 

this list including regional and ethnic considerations. This would in itself determine 

if the party had a varied list of members who are Persons Living with Disability, and 

if they did qualify, this list would provide a basis to question the Respondent on 

why it did not vary its final list of nominees. 
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12. In any event, the list as submitted by the Disability League to the Respondent was 

nothing more than a recommendation of names that should be taken into account by 

the party’s headquarters in compilation of the final list for submission to IEBC.  

13. The Respondent therefore has the discretion of preparing the final list, with the IEBC 

retaining an oversight role to ensure compliance with the law and the party’s own 

rules. Therefore, any list prepared and submitted by a party to IEBC is not final and 

is indeed statutorily amenable to amendment by the IEBC to ensure fair 

representation and compliance with the guidelines on nomination.  

14.  This means that some nominees may be rejected by the IEBC and the Party may 

then be requested to submit another name. This process between the Respondent 

and IEBC has not been considered or referred to by the Claimant. It is also unclear as 

to whether there is any feedback mechanism between the party and its membership, 

with respect to any changes within the party’s nomination list as a result of this 

process between the party and IEBC. 

15. The Claimant has therefore not demonstrated that the Respondent did not exercise 

its discretion properly in preparation of the same. This Tribunal is therefore not 

satisfied that there is sufficient basis to exercise its discretion in his favour and 

nullify the Respondent’s party list as published on 23rd July 2017.  

Orders 

16.   In light of the reasons advanced above, this Tribunal orders as follows: 

a) THAT the Claim dated 23rd July 2017 be and is hereby dismissed. 

b) No orders as to costs. 

         DATED AT NAIROBI THIS 28TH DAY OF JULY 2017 

                 Milly Lwanga (Presiding Member) .................................................................... 

                 Desma Nungo (Member)……................................................................. 

                 Paul Ngotho (Member).......................................................................... 


