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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 410 OF 2017 

LEAH WAMAITHA NGUGI NDUATI.......................................................CLAIMANT 

VERSUS 

JUBILEE PARTY…………………………...…………...…..…................. RESPONDENT 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s party list 

nominations in respect of county assemblies as required by Article 177 (1) (b) of 

the Constitution. The Claimant is a member of the Respondent who applied to 

be considered for nomination to the Kiambu County Assembly to represent the 

interests of the women.  

2. By a claim dated 23 July 2017, she avers that she successfully applied for 

inclusion in the Gender Special Seats nominations to the County Assembly 

(Gender Top Up) list. 

3. It is her contention that the Respondent issued guidelines for nominating 

members to Kiambu County Assembly, which set out the criteria for equitable 

representation of Kiambu residents in respect of gender, regions, minorities and 

marginalised groups. In addition, the Claimant avers that the Respondent 

consulted with its members and aspirants and agreed on the list to be 

transmitted to the IEBC by way of consensus.  Following the said meeting, a list 

was arrived at which was all-inclusive and represented the diverse interests of 
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Kiambu County. The Claimant was included in that list, which she annexed as 

LWNN 3. 

4. The Claimant contends that following her inclusion in the list, there was a 

legitimate expectation that the Respondent would submit that list to the IEBC 

with a view to having the best candidates represent the diverse interests of 

Kiambu county, and that indeed the Respondent promised to submit the said list 

to IEBC.  

5. The Claimant further contends that there was an expectation that the list 

submitted to the IEBC would exclude persons currently elected to the County 

Assembly. However, the Claimant’s name was not among those published by the 

IEBC on 23 July 2017.  The said list was annexed as LWNN4. 

6. The Claimant also contends that the list published on 21 July 2017 and on 23 July 

2017 by the IEBC fails to give priority to the list of nominees submitted by the 

Respondent and includes persons currently elected to various elective posts and 

is therefore contrary to constitutional principles and the requirement for 

representation in a just, open and democratic society. This is especially because 

to her knowledge, the list presented to the Executive Director of the Respondent 

was unopposed and represented the various divergent interests of Kiambu 

County. 

7. Following the publication of the impugned list on 23 July 2017, the Claimant 

alleges that she sought to resolve the omission of her name with the Respondent 

but the matter remained unresolved.  

8. The Claimant maintains that should the list published by the IEBC be allowed to 

stand, she will be blocked out as she had appeared as 9th in the list supplied by 

her party. She therefore seeks an order nullifying the Respondent’s list published 

in the Sunday Nation on 23 July 2017 and an order compelling the Respondent to 

submit the initial list of nominees to the IEBC as agreed between the Respondent 

and the candidates. 

9. In a response dated 26 July 2017, the Respondent maintained that the 

nomination process was done in a fair and justifiable manner and that the 

Claimant was not among those whose application was successful. The 
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Respondent denies that the Claimant was ever included in the list as claimed, 

even though it is conceded that there was an engagement with the party 

officials in the preparation of the list. 

10. In response to the claim by the Claimant that the list was final and that there was 

an expectation that those in the list would be nominated, the Respondent 

asserted that an application for nomination did not guarantee nomination. The 

Respondent further denied the allegation by the Claimant that the list marked 

LWNN 3 was the final list submitted to the IEBC, and asserted that it was a list 

presented to the IEBC for vetting and further directions. It was their position that 

the list published by the IEBC on 23 July was the actual list supplied by the 

Respondent. 

Issues for Determination and Analysis 

11. From a review of the material on record, it appears to us that the issue for 

determination is whether the Respondent’s preparation of the Gender (Top Up) 

party list was in accordance with the law. 

12. The gist of the Claimant’s case is that her name was on the list that was prepared 

in consultation with the party but is not contained in the list that was published by 

the IEBC on 23 July 2017. She impugns the list on the basis that it does not comply 

with the requirement of representation of diverse interests. 

13. The procedure for nomination to the county assembly on the basis of party lists is 

governed by the Constitution, the Elections Act 24 of 2011 and the County 

Government Act 17 of 2012. The broad provisions on nominations are contained in 

Article 90 of the Constitution as read with the Elections Act, the County 

Government Act and the Elections (Party Primaries and Party List) Regulations of 

2017. The IEBC is the body that is mandated by Article 90 (2) of the Constitution to 

supervise the conduct of party list nominations. 

14. Section 7 (2) of the County Government Act requires parties nominating persons 

to the county assembly ensure that the ‘community and cultural diversity of the 

county is reflected in the county assembly’ and that there is ‘adequate 

representation to protect minorities within the county in accordance with Article 
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197 of the Constitution.’ This is echoed in regulation 20 (2) of the Party List 

Regulations which requires that such lists ensure fair representation by taking into 

account the principles of Articles 81 and 100 of the Constitution. 

15. Section 34 (6) of the Elections Act further requires that lists submitted to the 

Commission comply with the constitution and nomination rules of the respective 

party. It is the role of the IEBC to ensure that there is compliance with the 

constitutional and statutory guidelines for party list nominations. As such, the 

Commission may, after scrutinizing the list and forming the opinion that it does not 

conform with the requirements of the Constitution, the Elections Act or the 

Regulations, require the party to review and amend the list to ensure conformity 

with the law and the Commission’s guidelines. This position was confirmed by the 

High Court in National Gender and Equality Commission v IEBC & Others Petition 

147 of 2013 

16. The discretion of preparing the list is given to the political party, with the IEBC 

retaining an oversight role to ensure compliance with the law and the party’s 

own rules. It is therefore clear that despite the assertions by the Claimant that 

there was a list agreed on between the candidates and the Respondent, this list 

is not final and is indeed statutorily amenable to amendment by the IEBC to 

ensure compliance with the guidelines on nomination. 

17. The Claimant has not demonstrated that the party’s discretion has not been 

exercised properly or that the list violates either the party’s nomination rules or 

the constitutional dictates on fair representation. While her Claim contains broad 

allegations that the list is not sufficiently representative of the diverse interests, no 

particulars of this claim were provided. Furthermore, while she asserts that she 

attempted to resolve the dispute with the party, she does not indicate what 

steps were taken in seeking a resolution of the matter with the Respondent. 

18. Due to the public interest nature of elections, where a person seeks to impugn an 

electoral process, it behoves them to supply ‘cogent, credible and consistent 

evidence’ rather than making generalized allegations as was stated in Raila 

Odinga & Others v IEBC & Others SCEP 5 of 2013. 
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19. We find that the Claimant has not done so. The Tribunal is therefore not satisfied 

that there is sufficient basis to exercise its discretion in her favour and nullify the 

Respondent’s party list as published on 23rd July 2017. 

Orders 

20. In light of the foregoing, we order as follows: 

a. The Complaint dated 23rd July 2017 be and is hereby dismissed. 

b. No order as to costs. 

 

Dated at NAIROBI this 27th   DAY   of   JULY  2017 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


