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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 412 OF 2017 

BERNARD KIPKALYA CHERUTICH..........................................................CLAIMANT 

VERSUS 

JUBILEE PARTY…….……......………………………….....…................. RESPONDENT 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s nominations 

for party lists as required by Article 177 (1) (c) of the Constitution.  

2. The Claimant is a member of the Respondent who is aggrieved by the 

nomination of Joshua Kiptoo Kipsang to the Baringo County Assembly to 

represent the interests of youth/persons with disabilities. He contends that the 

said Joshua Kiptoo Kipsang is unqualified for nomination to the said seats on two 

grounds: that he is 41 years old and that he is not disabled.  

3. He further challenges the process of arriving at the nominees for not being 

representative of the locations within the ward concerned. It is the Claimant’s 

contention that both Joshua Kiptoo Kipsang and the incumbent member of the 

county assembly hail from Tenges Ward, thus precluding fair representation within 

the ward as there are four other locations within the ward to choose from. 

4. It is also the Claimant’s case that the said Joshua Kiptoo Kipsang hails from 

Chepkero location, where the party has strong opposition from other political 

parties and it is therefore in the interests of the Respondent to nominate a 

candidate from Upper Tenges Ward. 
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5. The Claimant therefore seeks an order recalling the Respondent’s nominee 

Joshua Kiptoo Kipsang and the costs of the claim. 

6. By a Replying Affidavit dated 28 July 2017, the Respondent averred that the 

Claimant had not demonstrated that the nomination of Joshua Kiptoo Kipsang 

was unprocedural. It was their position that Article 90 (2) of the Constitution 

creates an exception to the requirement of regional and ethnic diversity in the 

preparation of county assembly party lists. 

7. The Respondent further asserted that the Claimant had not adduced any 

evidence in support of their claim that the nominee was neither a youth nor 

disabled. The Respondent therefore prayed that the Claim be dismissed. 

Issue for Determination and Analysis 

Whether the Tribunal can issue the orders sought 

8.  The Elections Act 24 of 2011 and the Independent Electoral and Boundaries 

Commission’s Elections (Party Primaries and Party List) Regulations 2017 give 

political parties discretion in the preparation of party lists, so long as they comply 

with the constitutional and statutory guidelines on the same. In particular, party list 

nominations to the county assembly under Section 7 (2) of the County 

Government Act must ensure that the ‘community and cultural diversity of the 

county is reflected in the county assembly’ and that there is ‘adequate 

representation to protect minorities within the county in accordance with Article 

197 of the Constitution.’ This is echoed in regulation 20 (2) of the Party List 

Regulations which requires that such lists ensure fair representation by taking into 

account the principles of Articles 81 and 100 of the Constitution. The IEBC retains 

an oversight role over parties in the preparation of party lists to ensure 

compliance with the law and the party’s own rules. 

9. Where any party member is concerned with the manner in which the process is 

carried out, the party is under an obligation to address them in line with its dispute 

resolution rules. The Claimant did write a letter dated 21 July 2017 which was 

copied to the Respondent challenging the nomination of Joshua Kiptoo Kipsang.  

10. The main concern raised by the Claimant is lack of fair representation. The Court 

of Appeal, in addressing question of fair representation in party list nominations to 



Bernard Kipkalya Cherutich v Jubilee Party [2017] eKLR 

PPDT Complaint No. 412 of 2017  Page 3 of 4 

 

the county assembly in Isaack Osman Sheikh v IEBC & 2 Others [2014] eKLR, 

highlighted the importance of preventing the perpetuation of ethnic hegemony 

to the exclusion of minorities in the preparation of party lists. While it is true that 

Article 90 (2) of the Constitution does not require that the county assembly party 

reflect regional and ethnic diversity, the Court of Appeal held that such lists can 

be interfered with where the requirements of intra-county ethnic or regional 

balance and diversity are flouted by parties.  

11. The Claimant alleges that the nomination of the Jubilee nominee from Tenges 

Ward does not accord with fair representation since there are other 

unrepresented locations within the said Ward. He does not demonstrate whether 

there are any community or cultural interests that would be precluded from 

representation by this nomination as required by section 7 (2) of the County 

Government Act. In addition, the Claimant has not demonstrated that there are 

minority interests that would not be taken care of by the nomination of the current 

candidate. 

12. Moreover, he has challenged the eligibility of the current nominee. However, he 

has not demonstrated that the current nominee is unqualified to represent the 

interests he has been nominated to represent. No evidence of his age was 

produced to the Tribunal, nor was there confirmation that indeed he does not 

have a disability. The assertions of the Claimant are too generalized, and cannot 

be classified as ‘cogent, credible and consistent’ and therefore sufficient to 

overturn an election result. 

13. Besides, while the current elected member to the county assembly hails from 

Tenges Ward, there is no guarantee that this will be the position following the 

general elections in August 2017. 

14. We therefore find that the Claimant has not laid sufficient basis to warrant 

interference with the party list as drawn and to justify the grant of the orders 

sought.  

Orders 

15. In light of the foregoing, we order as follows: 

a. The Statement of Claim dated 26 July 2017 be and is hereby dismissed. 
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b. We make no order as to costs. 

 

Dated at NAIROBI this 28th DAY   of    JULY  2017 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


