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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 418 OF 2017 

WENCESLAUS GERALD KIRIAMA…...….........................................................CLAIMANT 

VERSUS 

ORANGE DEMOCRATIC MOVEMENT PARTY……..…............................. RESPONDENT 

INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION …..INTERESTED PARTY 

 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s nominations 

for party lists as required by Article 177 (1) (b) and (c) of the Constitution. The 

Claimant is a member of the Respondent who applied to be considered for 

nomination to the Kisii County Assembly in the Gender Top Up List.  

2. By a claim dated 23 July 2017, the Claimant challenges his exclusion from the list 

published by the Interested Party on 23 July 2017 on the basis that his name was 

initially on the list signed and forwarded by the Kisii County Chairperson of the 

Respondent’s Kisii County Coordinating Committee.  

3. By an affidavit sworn on 27 July 2017, Hon. Samuel, Kenani Omwando, who 

chaired the Respondent’s Kisii County Coordinating Committee averred that 

indeed the committee was to coordinate, collate views and pick nominees from 

the county. The Claimant was fourth in the Gender Top Up List arrived at. 

4. However, the list published by the IEBC on 23 July 2017, his name was omitted 

and instead, the Gender Top Up List is replete with party officials who 

participated in the preparation of the list. As such, the process of preparation of 

the list was flawed by conflict of interest, and the exercise was shrouded in 

secrecy and lack of transparency. 
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5. The Claimant further takes issue with the entire party list because the criteria used 

to determine the shortlist is not disclosed, which was contrary to the IEBC 

Guidelines’ requirement of fair play, transparency and regional balancing. 

6. He contended that the list prepared at the county level should be allowed to 

stand on the basis that the list published was partial as it had been altered by the 

Respondent’s officials who had instead opted to nominate themselves. In 

support of his assertions, he annexed minutes of the Coordinating Committee 

held on 12 June 2017 indicating that the Claimant had been listed fourth in the 

Gender Top Up List. 

7. Despite being served and directed to file their response on 28 July 2017, no 

response was filed by the Respondent at the time of preparation of this decision. 

We will therefore proceed to determine the matter based on the material on 

record. 

Issue for Determination and Analysis 

Whether the Respondent contravened the law in the preparation of the party list 

submitted to the IEBC 

8. The crux of the Claimant’s case is that his omission from the list published by the 

IEBC is actuated by extraneous considerations and should not be allowed to 

stand. He relies on his inclusion in the list prepared at the Kisii County level in 

support of his claim for inclusion in the final list. It is his position that the Respondent 

did not comply with the law or the IEBC guidelines in the preparation of the entire 

party list.   

9. We must therefore determine whether the Respondent violated any law in the 

preparation of the list submitted to the IEBC. 

10. The procedure for nomination to the county assembly on the basis of party lists is 

governed by the Constitution, the Elections Act 24 of 2011 and the County 

Government Act 17 of 2012. The broad provisions on nominations are contained in 

Article 90 of the Constitution as read with the Elections Act, the County 

Government Act and the Elections (Party Primaries and Party List) Regulations of 

2017. The IEBC is the body that is mandated by Article 90 (2) of the Constitution to 

supervise the conduct of party list nominations. 
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11. Section 7 (2) of the County Government Act requires parties nominating persons 

to the county assembly ensure that the ‘community and cultural diversity of the 

county is reflected in the county assembly’ and that there is ‘adequate 

representation to protect minorities within the county in accordance with Article 

197 of the Constitution.’ This is echoed in regulation 20 (2) of the Party List 

Regulations which requires that such lists ensure fair representation by taking into 

account the principles of Articles 81 and 100 of the Constitution. 

12. Section 34 (6) of the Elections Act further requires that lists submitted to the IEBC 

comply with the constitution and nomination rules of the respective party. It is the 

role of the IEBC to ensure that there is compliance with the constitutional and 

statutory guidelines for party list nominations.  

13. While it is true that the preparation of the lists is the domain of political parties, the 

IEBC retains an oversight role over parties in the preparation of party lists to ensure 

compliance with the law and the party’s own rules. As such, section 34 (6)A of the 

Elections Act provides that the Commission may, after scrutinizing the list and 

forming the opinion that it does not conform with the requirements of the 

Constitution, the Elections Act or the Regulations, require the party to review and 

amend the list to ensure conformity with the law and the Commission’s guidelines. 

This position was confirmed by the High Court in National Gender and Equality 

Commission v IEBC & Others Petition 147 of 2013, which decision informed the 

amendment to include section 34 (6) A in the Elections Act. 

14. From the foregoing, it is clear that any list prepared and submitted by a party to 

the IEBC is not final and is indeed statutorily amenable to amendment by the IEBC 

to ensure compliance with the guidelines on nomination.  

15. The 2017 Party List Regulations set out certain guiding principles for the 

preparation of party lists. Regulation 4 (d) requires that the process for arriving at 

party lists be inclusive and participatory. From the material supplied by the 

Claimant, it is clear that the Respondent put in place mechanisms for consultation 

in the preparation of the party list. The Kisii County Coordinating Committee was 

one such mechanism. After consultation at the county level, the list was 

forwarded to the Respondent for compilation of the party list for all available 

seats. It is clear that the list arrived at in Kisii County would have to be reviewed by 
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the responsible party organs to ensure compliance with the law. While the 

Claimant has made reference to the Respondent’s rules and their provision for a 

County Election Board in support of his claim that the list prepared at the county 

level should stand, he has not demonstrated that the Kisii County Coordination 

Committee is the same entity as the County Election Board, or that it has the final 

say on the list of nominees forwarded to the IEBC.  

16. Furthermore, the Claimant has not supplied any material to demonstrate that he 

was included in the list that was eventually forwarded to the IEBC. Even if he were 

on that list, such list is not final in light of the power of the IEBC, in accordance with 

section 34 (6) A of the Elections Act, to direct a party to review and revise its list to 

ensure compliance with the law. 

17. As for his allegations on lack of transparency in the compilation of the entire 

party list, we find that the Claimant’s allegations of partiality are generalised and 

unsupported. The gist of his submissions focused on the list prepared in respect of 

Senate, and was therefore not sufficient to impugn the list prepared by the 

Respondent in respect of the Kisii County Assembly. 

18. Accordingly, we find that the Claimant has not demonstrated that the 

Respondent party’s discretion in the preparation of the party list for Kisii County 

Assembly has not been exercised properly or that the list violates either the party’s 

nomination rules or the constitutional dictates on fair representation. His claim 

therefore fails. 

Orders 

19. In light of the foregoing, we order as follows: 

a. That the Claim dated 23 July 2017 be and is hereby dismissed. 

b. We make no order as to costs. 

Dated at NAIROBI this  29th   DAY   of          JULY          2017 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


