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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 424 OF 2017 

 

HENRY WANYOIKE WAHU…………………….…...……….…COMPLAINANT 

VERSUS 

JUBILEE PARTY..……………………………………....…………….RESPONDENT 

 

JUDGMENT 

Introduction 

1. The Claimant has a visual disability. He applied for nomination to the Kiambu 

County Assembly. His name was initially included in the list initially forwarded to 

the Independent Electoral and Boundaries Commission by the Respondent, but 

was eventually omitted. He was never informed of the decision to exclude his 

name.  

2. The Respondent contends that nominations were guided by the law and were 

fairly and justifiably in line with party regulations. The Claimant was simply not 

among those whose applications were successful. That the Respondent has the 

discretion to determine the criteria to use in nominating candidates. In particular, 

it is stated that the Respondent was not chosen because of the hundreds of 

qualified applicants jostling for limited nomination slots.  

3. It was further submitted that an application for consideration for the party list is 

not a guarantee that such an applicant must be nominated. The Respondent 

asserted that the selection process complied with the law. Further, the decision 

to omit the Claimant’s name met the legal threshold and was lawfully made to 

foster democratic ideals the Respondent stands for.  
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Analysis  

4. The preamble to the Constitution of Kenya, 2010 bespeaks the aspiration of all 

Kenyans toward a government based on the essential values of human rights, 

equality, freedom, democracy, social justice and the rule of law.  

5. This aspiration is grounded on the national values and principles of governance 

under Article 10 of the Constitution. The relevant national values and principles of 

governance in this claim include human dignity, equity, social justice, 

inclusiveness, equality, human rights, non-discrimination and protection of the 

marginalized among others. These national values, in accordance with the Court 

of Appeal decision in Independent Electoral and Boundaries Commission v 

National Super Alliance (NASA) [2017] eKLR are justiciable and enforceable 

immediately. 

6. We are not persuaded that the Respondent gave the Claimant’s application the 

attention it deserves. The Respondent’s defence to the claim is that the 

Claimant, who has a disability, is one of those who fell by the way side in the 

competition for limited nomination slots. No affirmative action was taken in his 

favour as decreed by Article 27(6) of the Constitution.  

7. What is also apparent to us is that contrary to clear Constitutional provisions and 

section 7 of the County Government Act, 2012 the Respondent’s party list to the 

Kiambu County Assembly does not attempt in any way to reflect the ethnic or 

cultural diversity of the people of Kiambu County. The list is almost exclusively 

composed of party members identified as belonging to the Kikuyu majority 

community within the cosmopolitan Kiambu County. Ironically, even the 

nominees representing marginalized ethnicities are uniformly declared to be of 

Kikuyu ethnicity. The Respondent’s party list is unlawful and cannot stand scrutiny. 

We are bound by the decision of the Court of Appeal in Rose Wairimu Kamau v 

IEBC [2013] eKLR that nominations to the party list at the county level must reflect 

the diversity of the communities of the concerned county.  We so hold. 

8. Even though the Respondent submitted that it has absolute discretion over the 

criteria for inclusion in the party list, that criteria must be justifiable and 

reasonable in an open and democratic society with proper respect for the rights 

of the individual. As a result, a party list that does not comply with the 
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Constitution cannot claim to be insulated from inquiries as to whether it has 

complied with requirements of the Constitution. To hold otherwise would be to 

license the subversion and frustration of clear, deliberate and noble objectives of 

the Constitution. See Lydia Mathia v Nasula Lesuuda [2013] eKLR 

9. Article 21(1) of the Constitution obliges all state organs including this Tribunal to 

observe, protect, promote and fulfill the rights and fundamental freedoms in the 

Bill of Rights including the rights of minorities. It is also the obligation of every state 

organ including this Tribunal to take affirmative action measures to promote the 

representation of Kenya’s historically marginalized communities. The Respondent 

is itself a creature of the Constitution and must similarly abide by the 

constitutional values including inclusivity and protection of the marginalized. 

Section 36(1)(f) of the Elections Act, 2011 requires the Respondent to nominate 

persons including at least two with disability, two youth and two persons 

representing a marginalized group.  

 

Reliefs  

10. This Tribunal must, under section 11 of the Fair Administrative Action Act, always 

grant the most appropriate reliefs in every dispute before it. The Tribunal must not 

only vindicate the rights of the aggrieved party before it, but also remedy any 

violation of the Constitution.  

11. We therefore order as follows: 

a) A declaration be and is hereby issued to the effect that in so far as the 

Respondent’s party list for nomination to the Kiambu County Assembly 

does not reflect the ethnic diversity of the people of Kiambu County the 

same is null and void and of no effect in law.  

b) The Respondent be and is hereby directed to reconstitute its party list for 

nomination to the Kiambu County Assembly to reflect the ethnic diversity 

of the people of Kiambu County, within 48 hours from the delivery of this 

judgment. 

c) The Respondent is further directed to include the complainant’s name in 

the list of marginalized persons under section 36(1)(f) of the Elections Act, 

2011.   
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d) The Respondent is directed to afford a hearing to and to supply all 

affected persons with the reasons for any decision made in complying 

with the order in (b) above.  

e) There is no order as to costs in view of the nature of the dispute 

f) A copy of this judgment be transmitted to the IEBC for necessary action.  

 

Dated at Nairobi this  28th day of July 2017 

 

Kyalo Mbobu (Chairperson) …………………………….. 

 

James Atema (Member)        ……………………………… 

 

Hassan Abdi (Member)        ……………………………… 

 

Dr. Adelaide Mbithi      ……………………………… 


