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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 428 OF 2017 

 

JOAN JEPKOSGEI CHEBOSWONY………….……..…….……..….…COMPLAINANT 

VERSUS 

JUBILEE  PARTY…..………..…………………………………….………….RESPONDENT 

 

JUDGMENT 

Introduction 

1. The Claimant identifies as an ethnic Sengwer - an indigenous minority community 

within the larger ‘Kalenjin’ ethnonym. The Sengwer also known as the Cherangany 

live in parts of Trans Nzoia County, West Pokot County as well as Elgeyo Marakwet 

County in and along the Cherangany Hills. Like other ethnic minorities in Kenya, the 

Sengwer have suffered marginalization, under-representation and discrimination. 

This is the context within which the present claim arises.    

 

Claimant’s Case 

2. The Claimant is a registered party member. She applied for inclusion in the party list 

for nomination to the Elgeyo Marakwet County Assembly under the category of 

marginalized persons. Her averment is that the entire process was not democratic, 

fair, inclusive, participatory, open, transparent, accountable or credible contrary to 

the Regulation 4 of the Elections (Party Primaries and Party List) Regulations, 2017. 

Instead, the process was shrouded in secrecy. In fact, she has never received any 

feedback as to the reasons for the decision made on her application.  

3. The list as constituted is discriminatory since it is made up exclusively of the majority 

Keiyo and Marakwet in Elgeyo Marakwet County. She seeks appropriate relief 

including a declaration and an order for reconstitution of the list. 
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4.  The claim is opposed. According to the Respondent, the claim is incompetent, 

fatally defective, misconceived and fit for dismissal. The Respondent submits that it 

received applications from thousands of applicants and it was obvious that not all 

applicants were to be considered. The nominations were guided by the law and 

were fairly and justifiably in line with party regulations. The Claimant was simply not 

among those whose applications were successful. The Respondent has the 

discretion to determine the criteria to use in nominating candidates. The Claimant 

was not chosen because of the hundreds of qualified applicants jostling for limited 

nomination slots.  

5. Further, an application for consideration for a nomination slot is not a guarantee 

that an applicant must be nominated. It was not agreed nominees would be from 

specific places or particular persons would be in any particular order.  The Claimant 

has not led evidence to show how the Respondent acted to her detriment in 

submitting the list of nominees to the Independent Electoral and Boundaries 

Commission. 

6. The selection process complied with the law. The list submitted to the Independent 

Electoral and Boundaries Commission has been published and contains fairly 

nominated persons from all categories as required by law. The allegations by the 

Complainant are false. The Independent Electoral and Boundaries Commission 

would have rejected the list if it were non-compliant. The criteria adopted by the 

Respondent guaranteed democratic, free, fair, transparent, accountable, inclusive 

and participatory, non-discriminative.  

7. No evidence has been led to show that indeed no member of the Sengwer was 

nominated as alleged while it is clear the process was above board.  

8. The Respondent denies in toto the allegations made in the entire claim since the 

Claimant has failed to adduce any evidence at all to demonstrate any of the ‘wild 

allegations that are clearly a product of fertile imagination and not representative 

of the truth’.  

 

Analysis  

9. We must begin by stating that identity politics and the exclusion of minorities in 

Kenya is not a wild allegation, a product of fertile imagination or a lie as claimed by 
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the Respondent. To the contrary, the Truth Justice and Reconciliation Commission 

Report of 2013 notes that Kenya’s minority groups and indigenous people have 

suffered state-sanctioned systematic discrimination including in political 

participation.  

10. In response to this history of exclusion, the Constitution of Kenya, 2010 bespeaks the 

pride of Kenyans in their ethnic, cultural and religious diversities. It similarly reiterates 

the common aspiration for a government based on the essential values of human 

rights, equality, freedom, democracy, social justice and the rule of law.  

11. This aspiration is undergirded by the national values and principles of governance 

under Article 10 of the Constitution which are binding on all persons, including this 

Tribunal, whenever it applies the Constitution or any law. The relevant national 

values and principles of governance in this claim include human dignity, equity, 

social justice, inclusiveness, equality, human rights, non-discrimination and 

protection of the marginalized among others.  

12. Article 91 of the Constitution imposes the obligation on political parties to respect 

the right of all persons to participate in the political process including minorities and 

marginalized groups. Political parties have equally bound themselves in the Electoral 

Code of Conduct to promote cultural diversity and fair representation of special 

interest groups. Additionally, under section 26(1)(a) of the Political Parties Act, 2011 

as a measure to incentivize inclusivity, the Political Parties Fund is set aside to 

promote the representation in Parliament and in the county assemblies of women, 

persons with disabilities, youth, ethnic and other minorities and marginalized 

communities. 

13. The nominative slots offer a window of opportunity for special interests such as 

persons with disability, youth, ethnic minority, and marginalized groups to have their 

voices heard in the mainstream political process within the County.  

14. The rationale for protecting special interests within the County was explained by the 

Court of Appeal in Rose Wairimu Kamau v IEBC [2013] eKLR thus: 

The basis for providing for special seats for the 

disadvantaged groups of people is obvious. The women folk 

in this country, and the marginalized groups including the 

youth and persons with disabilities, are a class of people 
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whom the US Supreme Court referred to, in the case of San 

Antonio School District v. Rodrigues (1973) 411 US 29, as 

saddled with economic, social, political or other disabilities 

that relegate them to a position of political powerlessness. 

With these challenges, these are people who cannot 

compete fairly for elective positions. In other words, these 

are groups of people whose interests normal electioneering 

processes cannot capture and represent and therefore 

require “extraordinary protection from the majoritarian 

political process.” It is in recognition of this that our 

Constitution has provided for their representation by creating 

special seats for them. Needless to say that the nominations 

to these special seats should therefore be jealously guarded. 

15. Against this background, we have scrutinized the documents on record including 

the Respondent’s party list as published by the Independent Electoral and 

Boundaries Commission. While the Respondent was under an obligation to ensure 

that its party list represents the ethnic diversity of the people of Elgeyo Marakwet 

County, it did nothing to fulfil this obligation while compiling the party list. The 

ethnicity of the party members appearing on the list is uniformly stated to be 

Kalenjin. It is discriminatory against the non-Kalenjin party members who inhabit the 

cosmopolitan county of Elgeyo Marakwet. 

16. We are also satisfied from the documents on record that the party list is exclusively 

composed of party members identified as belonging to the Keiyo and Marakwet 

majority within the county. We therefore hold that in so far as the Respondent’s 

party list does not reflect the ethnic diversity of the people of Elgeyo Marakwet 

County the same is unlawful and cannot stand scrutiny. We are bound by the 

decision of the Court of Appeal in Rose Wairimu Kamau v IEBC [2013] eKLR that 

nominations to the party list at the county level must reflect the diversity of the 

communities of the concerned county.   

17. A party list that does not comply with the Constitution cannot claim to be insulated 

from inquiries as to whether it has complied with requirements of the Constitution. To 

hold otherwise would be to license the subversion and frustration of clear, deliberate 
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and noble objectives of the Constitution. See Lydia Mathia v Nasula Lesuuda [2013] 

eKLR. 

 

Reliefs  

18. Article 21(1) of the Constitution obliges all state organs including this Tribunal to 

observe, protect, promote and fulfill the rights and fundamental freedoms in the Bill 

of Rights including the rights of minorities. It is also the obligation of every state organ 

including this Tribunal to take affirmative action measures to promote the 

representation of Kenya’s historically marginalized communities. The Respondent is 

itself a creature of the Constitution and must similarly abide by the constitutional 

values including inclusivity and protection of the marginalized. 

19. This Tribunal must, under section 11 of the Fair Administrative Action Act, always 

grant the most appropriate reliefs in every dispute before it. The Tribunal must not 

only vindicate the rights of the aggrieved party before it, but also remedy any 

violation of the Constitution.  

20. We therefore order as follows: 

a) A declaration be and is hereby issued to the effect that the Respondent’s 

party list for nomination to Elgeyo Marakwet County Assembly does not 

reflect the ethnic diversity of the people of Elgeyo Marakwet County it is 

null and void and of no effect in law.  

b) The Respondent is hereby directed to reconstitute its party list for 

nomination to the Elgeyo Marakwet County Assembly to reflect the ethnic 

diversity of the people of Elgeyo Marakwet, within 72 hours of delivery of 

this judgment. 

c) The Respondent is further directed to include the complainant’s name as a 

matter of priority in the reconstituted list in light of her ethnic minority status 

within the County.  

d) The Respondent is directed to afford a hearing to and to supply all 

affected persons with the reasons for any decision made in complying 

with the order in (b) above.  

e) A copy of this judgment to be transmitted to the Independent Electoral 

and Boundaries Commission for necessary action. 
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f) No orders as to costs. 

 

Dated at Nairobi this  1st  day of  August 2017 

 

Kyalo Mbobu (Chairperson) ……………………………... 

James Atema (Member) …………………………………… 

Hassan Abdi (Member) …………………………………… 

Dr. Adelaide Mbithi………………………………………… 

 


