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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 430 OF 2017 

TOM OKIKI NDEDE…………….….….......................................................CLAIMANT 

VERSUS 

ORANGE DEMOCRATIC PARTY…………..……...…..…................. RESPONDENT 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s nominations for 

party lists as required by Article 177 (1) (c) of the Constitution.  

2. The Claimant is a person with disabilities who is deaf and a member of the 

Respondent who applied to be considered for nomination to the Homa Bay 

County Assembly to represent the interests of persons living with disabilities. 

3. The Claimant considers his omission from the list unjustified since he met the 

Respondent’s criteria for nomination and was recommended for inclusion by the 

Respondent’s Disability League. He contends that his name was included in the 

list submitted to the IEBC. However, his name was not included in the final list 

printed by the IEBC. He contends that it is just that his name be forwarded to 

IEBC for inclusion in the list relating to Homa Bay County Assembly. 

4. He therefore prays for an order compelling the Respondent to include his name 

on its party list as priority number one on the list. In support of his claim he 

adduced his identification card from the National Council of Persons with 
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Disabilities marked TON 1, a letter from the Disability League recommending his 

nomination marked TON 2, a certificate of life membership to the Respondent 

marked TON 3 and his nomination application form marked TON 4.  

5. Despite being served and directed to file their response on 28 July 2017, no 

response was filed by the Respondent at the time of preparation of this decision. 

We will therefore proceed to determine the matter based on the material on 

record. 

Issue for Determination and Analysis 

Whether the Respondent contravened the law in the preparation of the party list 

in respect of Homa Bay County Assembly  

6. The gist of the Claimant’s case is that he had been recommended for inclusion by 

the organ of the party mandated with recommending persons with disabilities 

for inclusion in the list, but was unjustifiably excluded. We must therefore 

determine whether the Respondent violated any law in the preparation of the 

party list in respect of Homa Bay County Assembly. 

7. The procedure for nomination to the county assembly on the basis of party lists is 

governed by the Constitution, the Elections Act 24 of 2011 and the County 

Government Act 17 of 2012. The broad provisions on nominations are contained 

in Article 90 of the Constitution as read with the Elections Act, the County 

Government Act and the Elections (Party Primaries and Party List) Regulations of 

2017. The IEBC is the body that is mandated by Article 90 (2) of the Constitution to 

supervise the conduct of party list nominations. 

8. Section 7 (2) of the County Government Act requires parties nominating persons 

to the county assembly ensure that the ‘community and cultural diversity of the 

county is reflected in the county assembly’ and that there is ‘adequate 

representation to protect minorities within the county in accordance with Article 
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197 of the Constitution.’ This is echoed in regulation 20 (2) of the Party List 

Regulations which requires that such lists ensure fair representation by taking into 

account the principles of Articles 81 and 100 of the Constitution. 

9. Section 34 (6) of the Elections Act further requires that lists submitted to the 

Commission comply with the constitution and nomination rules of the respective 

party. It is the role of the IEBC to ensure that there is compliance with the 

constitutional and statutory guidelines for party list nominations. As such, the 

Commission may, after scrutinizing the list and forming the opinion that it does 

not conform with the requirements of the Constitution, the Elections Act or the 

Regulations, require the party to review and amend the list to ensure conformity 

with the law and the Commission’s guidelines. This position was confirmed by 

the High Court in National Gender and Equality Commission v IEBC & Others 

Petition 147 of 2013, which decision informed the amendment to include section 

34 (6) A in the Elections Act. 

10. The Claimant is aggrieved by his omission from the party list when he considers 

himself to have been qualified, a position confirmed by the Disability League. 

However, the Claimant has not demonstrated that the Respondent’s rules 

mandate the said League to determine who would be included in the list 

submitted to the IEBC. Without any anchoring in the rules, the proposal to include 

the Claimant’s name appears to have been subject to the decision of other organs 

of the Respondent.  

11. In our view, the recommendation by the Respondent’s Disability League was 

intended to guide the process, but it was not prescriptive. Indeed, the wording of 

the letter marked ‘TON 2’ from the Disability League to the Secretary-General of 

the Respondent in respect of the party list for persons with disabilities indicates 

that the list was for ‘consideration’. 
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12. While the Claimant has demonstrated that he did in fact apply for inclusion in 

the list, he has not demonstrated that he was ever included in the Respondent’s 

list. Even if he was included in the list forwarded to the IEBC, section 34 (6) A of 

the Elections Act allows the IEBC to direct modification of the list to ensure 

compliance with the law. Therefore, even if his name was initially in the list, 

which the Claimant has not shown, such list was not final. It can therefore not 

form the basis for the grant of the orders he seeks. 

13. In addition, the Claimant has not adduced any evidence to demonstrate that the 

Respondent’s nominees are not qualified to represent the interests they have been 

nominated to represent or that he is more qualified than the other nominees on 

the list. The Claimant has therefore not demonstrated that the party’s discretion 

has not been exercised properly or that the list violates either the party’s 

nomination rules or the constitutional dictates on fair representation. 

14. We therefore find that the Claimant has not demonstrated that the preparation of 

the list in respect of Homa Bay County Assembly contravened any law. His claim 

therefore fails. 

Orders 

15. In light of the foregoing, we order as follows: 

a. That the Claim dated 24 July 2017 be and is hereby dismissed. 

b. We make no order as to costs. 

Dated at NAIROBI this  28th  DAY   of          JULY          2017 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


