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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 438 OF 2017 

 

RODGER MILLER OCHIENG…...………………..….…….……….…COMPLAINANT 

VERSUS 

ORANGE DEMOCRATIC MOVEMENT PARTY..……………………….RESPONDENT 

MOURINE ATIENO OCHIENG………………………………….1ST INTERESTED PARTY  

ERIC OUMA OPANY……………………………………………2ND INTERESTED PARTY 

 

JUDGMENT 

Introduction 

1. Roger Miller Ochieng impugns the Respondent’s party list for nomination to the 

Migori County Assembly. The basis of the challenge is that the Respondent has not 

complied with the law applicable to the nominations. Specifically, 1st and 2nd 

Interested Parties whose names appear on the party list youth are not youth under 

the marginalized groups. The 1st interested party is declared to be 45 years old while 

the 2nd Interested Party is declared to be 35 years old. Attempts at internal dispute 

resolution yielded no fruit. No responses were filed to the Claim.  

2. We believe the issue for determination to be whether the Respondent’s party list for 

nomination to the Migori County Assembly is lawful.  

3. Section 36(1)(f) of the Elections Act, 2011 requires the Respondent to nominate eight 

persons including at least two persons with disability, two youth and two persons 

representing a marginalized group. Both the Constitution and the Regulation 15(3) 

of the Elections (Party Primaries and Party Lists) Elections Regulations, 2017 define 

youth to mean a person who has attained the age of eighteen years, but has not 

attained the age of thirty five years. By reason of their age, the 1st and 2nd Interested 

Parties do not belong to the special interest category of youth. Their inclusion in the 

party list is unlawful, null, void and of no effect in law and we so declare. 
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4. The eight nomination slots offer a window of opportunity for special interests to have 

their voices heard in the mainstream political process. In Commissioner for the 

Implementation of the Constitution v Attorney General [2013] eKLR the Court of 

Appeal held that special interests include are ethnic minorities, the youth, the blind, 

the deaf, the physically disabled, religious minorities, linguistic or cultural minorities 

and racial minorities as well as workers. The Court stated that for a person or a class 

to qualify as a special interest worthy of special representation under the 

constitutional framework, they must be one as can fairly be said to have suffered 

marginalization and disadvantage thus keeping them away from the centre of the 

political process. The Elections (Party Primaries and Party Lists) Regulations, 2017 

further clarify that special interests include: women, persons with disabilities, youth, 

ethnic and other minorities; and marginalized communities.  

5. We also note in passing that the Respondent has purported to create a category 

known as “advanced age” and has gone ahead to fill up the slot with the name. 

There is no provision for such a nomination in law. The same is unlawful, null, void and 

of no effect in law.  

6. We also note that half of the eight slots in a cosmopolitan County like Migori have 

gone to the dominant Luo ethnicity. A look at the gender top up list reveals similar 

homogeneity uniformity in ethnic representation. All the 40 nominees have their 

ethnicity uniformly stated as Luo. 

7. We are forced to remind the Respondent that the preamble to the Constitution of 

Kenya, 2010 bespeaks the aspiration of all Kenyans toward a government based on 

the essential values of human rights, equality, freedom, democracy, social justice 

and the rule of law. It similarly recognizes the pride of the Kenyan people in their 

ethnic, cultural and religious diversities.  

8. This aspiration is grounded on the national values and principles of governance 

under Article 10 of the Constitution which are binding on all persons, including this 

Tribunal, whenever it applies the Constitution or any law. The relevant national 

values and principles of governance in this claim include human dignity, equity, 

social justice, inclusiveness, equality, human rights, non-discrimination and 

protection of the marginalized among others. Article 91 of the Constitution imposes 
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the obligation on political parties to respect the right of all persons to participate in 

the political process including minorities and marginalized groups.  

9. Political parties have equally bound themselves in the Electoral Code of Conduct to 

promote cultural diversity and fair representation of special interest groups. 

Additionally, under section 26(1)(a) of the Political Parties Act, 2011 as a measure to 

incentivize inclusivity, the Political Parties Fund is set aside to promote the 

representation in Parliament and in the county assemblies of women, persons with 

disabilities, youth, ethnic and other minorities and marginalized communities. 

10. Contrary to these clear constitutional and statutory provisions, the Respondent’s 

gender top up list to the Migori County Assembly does not attempt in any way to 

reflect the ethnic or cultural diversity of the people of Migori County. The list of 

marginalized groups is similarly lopsided in favour of the Luo ethnicity.  

11. We are bound by the decision of the Court of Appeal in Rose Wairimu Kamau v IEBC 

[2013] eKLR that nominations to the party list at the county level must reflect the 

diversity of the communities of the concerned county.  

12. A party list that does not comply with the Constitution cannot claim to be insulated 

from inquiries as to whether it has complied with requirements of the Constitution. To 

hold otherwise would be to license the subversion and frustration of clear, deliberate 

and noble objectives of the Constitution. See Lydia Mathia v Nasula Lesuuda [2013] 

eKLR. 

Determination  

13. Article 21(1) of the Constitution obliges all state organs including this Tribunal to 

observe, protect, promote and fulfill the rights and fundamental freedoms in the Bill 

of Rights including the rights of minorities. It is also the obligation of every state organ 

including this Tribunal to take affirmative action measures to promote the 

representation of Kenya’s historically marginalized communities. The Respondent is 

itself a creature of the Constitution and must similarly abide by the constitutional 

values including inclusivity and protection of the marginalized. 

14. This Tribunal must, under section 11 of the Fair Administrative Action Act, always 

grant the most appropriate reliefs in every dispute before it. The Tribunal must not 

only vindicate the rights of the aggrieved party before it, but also remedy any 

violation of the Constitution.  
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15. We therefore order as follows: 

a) A declaration be and is hereby issued that the 1st and 2nd Interested 

Parties do not qualify for nomination as youth to the Migori County 

Assembly. 

b) The Respondent be and is hereby directed to replace the names of the 1st 

and 2nd Interested Parties with other qualified persons in accordance with 

the Constitution and the law.  

c) The Respondent is directed to afford a hearing to and to supply all 

affected persons with the reasons for any decision made in complying 

with the order in (b) above.  

d) There is no order as to costs in view of the nature of the dispute. 

e) A copy of this judgment be transmitted to the Independent Electoral and 

Boundaries Commission for necessary action.  

 

Dated at Nairobi this  29th  day of  July 2017 

 

Kyalo Mbobu (Chairperson) …………………………….. 

James Atema (Member)        ……………………………… 

Hassan Abdi (Member) …………………………………… 

Dr Adelaide Mbithi………………………………………… 


