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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 490 OF 2017 

BENSON KITUKU MULWA….....….…..................................................CLAIMANT 

VERSUS 

JUBILEE PARTY…………………………...………...…..…................. RESPONDENT 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s 

nominations for party lists as required by Article 177 (1) (c) of the 

Constitution.  

2. The Claimant is a member of the Respondent who applied to be 

considered for nomination to the Machakos County Assembly to represent 

the interests of the persons with disabilities.  

3. By a claim dated 26 July 2017, he avers that his name was removed from 

the Respondent’s nomination list despite having previously appeared in 

the list, chairing the party of persons with disabilities and being a hard 

working member of the Respondent. He contends that no person appears 

in the list to represent persons with disabilities. 

4. In support of his Claim, he adduced his disability report, a copy of his 

membership card and a copy of his national identity card. 
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5. Despite being served, no response was filed by the party at the time of 

preparation of this decision. We will therefore proceed to determine the 

matter based on the material on record. 

Issue for Determination and Analysis 

Whether the Respondent contravened the law in the preparation of the party 

list for Machakos County Assembly submitted to the IEBC 

6. The gist of the Claimant’s case is that he had successfully applied for 

inclusion in the Respondent’s party list to represent persons with disabilities, 

but was unjustifiably excluded. We must therefore determine whether the 

Respondent violated any law in the preparation of the party list in respect 

of Machakos County Assembly. 

7. The procedure for nomination to the county assembly on the basis of party 

lists is governed by the Constitution, the Elections Act 24 of 2011 and the 

County Government Act 17 of 2012. The broad provisions on nominations 

are contained in Article 90 of the Constitution as read with the Elections 

Act, the County Government Act and the Elections (Party Primaries and 

Party List) Regulations of 2017. The IEBC is the body that is mandated by 

Article 90 (2) of the Constitution to supervise the conduct of party list 

nominations. 

8. Section 7 (2) of the County Government Act requires parties nominating 

persons to the county assembly ensure that the ‘community and cultural 

diversity of the county is reflected in the county assembly’ and that there is 

‘adequate representation to protect minorities within the county in 

accordance with Article 197 of the Constitution.’ This is echoed in 

regulation 20 (2) of the Party List Regulations which requires that such lists 

ensure fair representation by taking into account the principles of Articles 

81 and 100 of the Constitution. 
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9. Section 34 (6) of the Elections Act further requires that lists submitted to the 

IEBC comply with the constitution and nomination rules of the respective 

party. It is the role of the IEBC to ensure that there is compliance with the 

constitutional and statutory guidelines for party list nominations.  

10. The law gives the party discretion in the preparation of party lists, so long 

as it complies with the constitutional and statutory guidelines on the same. 

To change the membership on the list, one needs to demonstrate that a 

party failed to comply with the Constitution, statute or its own rules and 

regulations in the preparation of the list.  

11. While the Claimant asserts that no one was nominated to represent 

persons with disabilities, the list published by the IEBC on 23 July 2017 

demonstrates that two persons were nominated to represent the interests 

of persons with disabilities. What the Claimant is seeking, therefore, is a 

substitution of either of the two nominees with himself.  Not only can this not 

be done without granting them a fair hearing, but the Claimant has not 

demonstrated that he meets the Respondent’s criteria for nomination and 

is more deserving of being included in the list than the two persons 

currently nominated. 

12. Furthermore, the Claimant has not demonstrated that he was ever 

included in the list. Neither has he shown that the Respondent violated any 

of its rules in the preparation of the said list. 

13. Even though the claim is undefended, to overturn an election result 

requires more than a generalized allegation. Due to the public interest 

nature of elections, one needs to supply cogent, concise and credible 

evidence. The Claimant has not satisfied this requirement.  

14. We therefore find that the Claimant has not demonstrated that the 

preparation of the list in respect of Machakos County Assembly 

contravened any law. His claim therefore fails. 
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Orders 

15. In light of the foregoing, we order as follows: 

a. That the Claim dated 26 July 2017 be and is hereby dismissed. 

b. We make no order as to costs. 

 

Dated at NAIROBI this  28th  DAY   of  JULY 2017 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


