
Mogeni Agnes Bange v Orange Democratic Movement Party [2017] eKLR 
 

PPDT Complaint No. 497 of 2017 - Judgment                                                                                       Page 1 of 5 
 

 

REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 497 OF 2017 

 

MOGENI AGNES BANGE……....…………….…….……………………….CLAIMANT 

VERSUS 

ORANGE DEMOCRATIC MOVEMENT PARTY….………....………..……RESPONDENT 

 

JUDGMENT 

Introduction 

1. The complainant is a life member of the Orange Democratic Movement 

Party from Migori County. She applied to Respondent’s Branch at Migori 

County for inclusion in the party list. After deliberation by the Electoral 

College, the Claimant’s name was proposed for inclusion in the gender top 

up list for nomination to Migori County Assembly.  

2. The full list of applicants as well and the minutes of the relevant meeting were 

forwarded to the Respondent. However, contrary to party regulations, a third 

party sent a different list excluding the Claimant’s name. A harmonized list 

was further produced and her name was in it. To her surprise the ultimate list 

published by the Independent Electoral and Boundaries Commission did not 

have her name. A majority of the names published by the IEBC were not on 

the list agreed by the Electoral College. She ponders how names of people 

who did not apply were included while she was excluded.   

3. There is an affidavit sworn by Hon Zachary Okoth Obado who is a member of 

the electoral college. The affidavit confirms that the list for nomination to 

Migori County Assembly as published by Respondent is not what was agreed 

upon by the Branch Electoral College on 11th June, 2017. After the deponent 



Mogeni Agnes Bange v Orange Democratic Movement Party [2017] eKLR 
 

PPDT Complaint No. 497 of 2017 - Judgment                                                                                       Page 2 of 5 
 

had organized a County Electoral College and a list had been agreed upon 

by consensus, the said Hon Junet summoned yet another meeting on 13th 

June, 2017 and generated yet another list filled with party saboteurs. This is 

the list that has been published by the Independent Electoral and Boundaries 

Commission. 

4.  As a result of the presentation of two lists, a harmonized list composed of the 

following party members was agreed upon: 

1. Millicent Akinyi Odalo 

2. Mogesi Agnes Bange 

3. Florence Adongo 

Ochieng 

4. Lilian Anyango Otieno 

5. Asenath Adhiambo Oloo 

6. Roseline Adhiambo Oyoo 

7. Florence Abich Oile 

8. Halima Omar Marwa 

9. Hellen Moraa Omwoyo 

10. Hellen Atieno Oduor 

11. Grace Achieng Otieno 

12. Doreen Dande 

13. George Mando – Youth 

Representative 

5. This list was composed by picking the names which appeared in both the list 

generated on 11th June as well as the one generated on 13th June 2017. The 

Claimant’s name was included in both lists, but is inexplicably missing from 

the published list of nominees. The Claimant therefore submits that the 

published list does not reflect the will of party members from Migori County.  

6. The Respondents did not defend the claim despite having been represented 

by counsel and afforded an opportunity to do so. We will determine the 

claim on the basis of the material on record. 

Analysis 

7. We have perused the party list as published by the Independent Electoral 

and Boundaries Commission. We are satisfied on the basis of the evidence 

available to us that the list for nomination to Migori County Assembly is 

unlawful and cannot stand. The list as published was procured through an 

opaque and unknown procedure leaving out those who had legitimately 
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been agreed to be on the list. As a result, the list does not reflect the ethnic 

diversity of the people of Migori County. We note that whereas the agreed 

upon list had attempted in some way to make provision for ethnic diversity 

within the county, the published list displays a disturbing homogeneity in its 

composition. 

8. A look at the gender top up list demonstrates that the list is purely made of 

party members from the dominant Luo ethnicity yet Migori is a cosmopolitan 

county. The list as it stands is discriminatory against these non-Luo inhabitants 

of Migori County and is therefore unlawful. We note that the agreed list had 

attempted to include the minorities within the county. 

9. We are forced to remind the Respondent that the preamble to the 

Constitution of Kenya, 2010 bespeaks the aspiration of all Kenyans toward a 

government based on the essential values of human rights, equality, 

freedom, democracy, social justice and the rule of law. It similarly recognizes 

the pride of the Kenyan people in their ethnic, cultural and religious 

diversities.  

10. This aspiration is grounded on the national values and principles of 

governance under Article 10 of the Constitution which are binding on all 

persons, including this Tribunal, whenever it applies the Constitution or any 

law. The relevant national values and principles of governance in this claim 

include human dignity, equity, social justice, inclusiveness, equality, human 

rights, non-discrimination and protection of the marginalized among others. 

Article 91 of the Constitution imposes the obligation on political parties to 

respect the right of all persons to participate in the political process including 

minorities and marginalized groups.  

11. The Respondent has equally bound themselves in the Electoral Code of 

Conduct to promote cultural diversity and fair representation of special 

interest groups. Additionally, under section 26(1)(a) of the Political Parties Act, 

2011 as a measure to incentivize inclusivity, the Political Parties Fund is set 
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aside to promote the representation in Parliament and in the county 

assemblies of women, persons with disabilities, youth, ethnic and other 

minorities and marginalised communities. 

12. Contrary to these clear constitutional and statutory provisions, the 

Respondent’s gender top up list as well as the list of marginalized persons for 

nomination to the Migori County Assembly does not attempt in any way to 

reflect the ethnic or cultural diversity of the people of Migori County. As a 

matter of fact, we have noted the discriminatory, unlawful and imbalanced 

nature of this very list in Complaint No 461 of 2017 Kemege Tyson Gabriel v 

Orange Democratic Movement.  We made a similar finding in Complaint No 

438 of 2017 Rodger Miller Ochieng v Orange Democratic Movement & 2 

others.  

13. We are satisfied from the evidence on record that the gender list is 

exclusively composed of party members identified as belonging to the Luo 

majority within Migori County. We hold that in so far as the Respondent’s 

party list does not reflect the ethnic diversity of the people of Migori County 

the same is unlawful and cannot stand scrutiny.  

14. We are bound by the decision of the Court of Appeal in Rose Wairimu 

Kamau v IEBC [2013] eKLR that nominations to the party list at the county 

level must reflect the diversity of the communities of the concerned county. 

The Respondent has an inescapable obligation to present nomination list that 

is prepared in an open, democratic, accountable, transparent and fair 

manner and in which is reflected the ethnic diversity of the people of Migori 

County. 

Determination  

15. Article 21(1) of the Constitution obliges all state organs including this Tribunal 

to observe, protect, promote and fulfill the rights and fundamental freedoms 

in the Bill of Rights including the rights of minorities. It is also the obligation of 

every state organ including this Tribunal to take affirmative action measures 
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to promote the representation of Kenya’s historically marginalized 

communities. The Respondent is itself a creature of the Constitution and must 

similarly abide by the constitutional values including inclusivity and protection 

of the marginalized. 

16. This Tribunal must, under section 11 of the Fair Administrative Action Act, 

always grant the most appropriate reliefs in every dispute before it. The 

Tribunal must not only vindicate the rights of the aggrieved party before it, 

but also remedy any violation of the Constitution.  

17. We therefore order as follows: 

(a) A declaration be and is hereby issued that in so far as the Respondent’s 

gender top up list for nomination published by the Independent 

Electoral and Boundaries Commission on 23rd July 2017 for Migori 

County Assembly does not reflect the ethnic diversity of the people of 

Migori County the same is declared null, void and of no effect in law.  

(b) The Respondent is hereby directed to reconstitute its party list for 

nomination to Migori County Assembly by way of the harmonized list 

dated 20th June, 2017. The list be forwarded by the Respondent to the 

Independent Electoral and Boundaries Commission for publication 

within the next 24 hours of this judgment.   

(c) A copy of this judgment be transmitted to the Independent Electoral 

and Boundaries Commission for necessary action.  

(d) There is no order as to costs in view of the nature of the dispute. 

 

Dated at Nairobi this  2nd  day of August 2017 

 

Kyalo Mbobu (Chairperson) …………………………….. 

James Atema (Member) …………………………………… 

Hassan Abdi (Member) …………………………………… 

Dr. Adelaide Mbithi………………………………………… 


