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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 527 OF 2017 

CLINTON MUGESI WEREMA….….….......................................................CLAIMANT 

VERSUS 

ORANGE DEMOCRATIC PARTY…………..……...…..…................. RESPONDENT 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s 

nominations for party lists as required by Article 177 (1) (c) of the 

Constitution. The Claimant is a person with disability from the Kuria 

community and a member of the Respondent who applied to be 

considered for nomination to the Migori County Assembly to represent the 

interests of persons living with disabilities. 

2. The Claimant considers his omission from the list unjustified since he is a 

member of the Disability League and he ought to have been considered 

for inclusion in the list on the basis that he experiences an intersectionality 

of marginalised identities: firstly as a person living with disabilities and as a 

member of a minority ethnic community: the Kuria.  

3. He therefore prays for inclusion in the Respondent’s County Assembly 

(Marginalized Group) List to represent the interests of persons living with 

disabilities and minority interests and that he be placed at number 1, 2 or 

any other favourable position within the list. He attempted to resolve the 

matter with the Respondent as demonstrated by his letter dated 31 July 

2017, but no response was given. 

4. Despite the directive of the Tribunal that the Respondent file their response 

to the claim by 31 July 2017, no responses had been filed to the present 
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claim at the time of preparing this judgment. We will therefore proceed to 

determine the matter on the basis of the material on record. 

Issue for Determination and Analysis 

Whether the Respondent contravened the law in the preparation of the party 

list in respect of Migori County Assembly  

5. The gist of the Claimant’s case is that he ought to have been included in 

the list on the basis that he is at the intersectionality of two marginalizing 

identities: living with disability and belonging to minority ethnic community. 

We must therefore determine whether the list prepared by the Respondent 

in respect of Migori County Assembly was prepared in accordance with 

the law. 

6. The procedure for nomination to the county assembly on the basis of 

party lists is governed by the Constitution, the Elections Act 24 of 2011 and 

the County Government Act 17 of 2012. The broad provisions on 

nominations are contained in Article 90 of the Constitution as read with 

the Elections Act, the County Government Act and the Elections (Party 

Primaries and Party List) Regulations of 2017. The IEBC is the body that is 

mandated by Article 90 (2) of the Constitution to supervise the conduct of 

party list nominations. 

7. Section 7 (2) of the County Government Act requires parties nominating 

persons to the county assembly ensure that the ‘community and cultural 

diversity of the county is reflected in the county assembly’ and that there 

is ‘adequate representation to protect minorities within the county in 

accordance with Article 197 of the Constitution.’ This is echoed in 

regulation 20 (2) of the Party List Regulations which requires that such lists 

ensure fair representation by taking into account the principles of Articles 

81 and 100 of the Constitution. 
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8. Section 34 (6) of the Elections Act further requires that lists submitted to the 

Commission comply with the constitution and nomination rules of the 

respective party. It is the role of the IEBC to ensure that there is compliance 

with the constitutional and statutory guidelines for party list nominations. As 

such, the Commission may, after scrutinizing the list and forming the 

opinion that it does not conform with the requirements of the Constitution, 

the Elections Act or the Regulations, require the party to review and 

amend the list to ensure conformity with the law and the Commission’s 

guidelines. This position was confirmed by the High Court in National 

Gender and Equality Commission v IEBC & Others Petition 147 of 2013, 

which decision informed the amendment to include section 34 (6) A in the 

Elections Act. 

9. Section 4 of the Fair Administration Act obliges parties to supply affected 

persons with reasons for their decisions, in order to assess whether these 

reasons are justifiable in an open and democratic society such as ours. The 

Respondent, though present during proceedings, chose not to comply with 

the directions of the Tribunal to file his response by 31 July 2017. The Tribunal 

therefore did not have an opportunity to examine whether their reasons for 

excluding the Claimant herein were justifiable in an open and democratic 

society such as ours, where all persons are required to observe, protect, 

promote and fulfill the rights and fundamental freedoms in the Bill of Rights, 

including the rights of minorities. 

10. However, a review of the list as published by the IEBC on 23 July 2017 

indicates that the list does not accord with the requirement in section 7(2) 

of the County Government Act to reflect the ‘community and cultural 

diversity of the county’ and ensure fair representation of minorities. While 

the said list meets the numerical requirement of comprising 8 nominees 

and alternating between male and female candidates, we note that 6 of 

the 8 nominees are from the dominant Luo ethnic community.  
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11. The Migori County Assembly (Marginalized Group) Party List as drawn 

includes members of the dominant ethnic community in the marginalised 

list as ‘marginalised’. This raises the question: on what basis are they 

marginalised? The list as drawn favours the dominant Luo ethnic group, to 

the detriment of marginalised groups and minority interests in the county. 

The list can therefore not be said to be in compliance with the law. 

Orders 

12. In light of the foregoing, we order as follows: 

a. The Claim dated 28 July succeeds in the following terms: 

i. A declaration be and is hereby issued that the 

Respondent’s Migori County Assembly (Marginalized 

Group) Party List does not reflect the ethnic diversity of the 

people of Migori County and is therefore null and void.  

ii. The Respondent is hereby directed to reconstitute its 

County Assembly (Marginalized Group) Party List to reflect 

the ethnic diversity of Migori County. 

iii. The Respondent is directed to consider including the 

Claimant herein as an ethnic minority or a person living 

with disability in the reconstitution of the said list. 

iv. The Respondent is directed to afford a hearing to and to 

supply any affected persons with the reasons for any 

decision made in complying with the order in (c) and (d) 

above.  

v. That notification issue to the IEBC. 

vi. We make no orders as to costs. 

 

Dated at NAIROBI this 2ND DAY   of         AUGUST          2017 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 
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2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


