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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 528 OF 2017 

NOORDIN ISMAIL SHEIKH....................….......................................COMPLAINANT 

VERSUS 

ECONOMIC FREEDOM PARTY.......................................................1ST RESPONDENT 

INDEPENDENT ELECTORAL AND 

BOUNDARIES COMMISSION...................................................... 2ND RESPONDENT 

 

JUDGMENT 

Summary of the case 

1. The present complaint, filed on 28 July 2017, relates to the conduct of the 

1st Respondent’s nominations for party lists as required by Article 177 (1) (c) 

of the Constitution.  

2. The Complainant’s name appears in the 1st Respondent’s party list 

published by the IEBC on 23 July 2017.  He is, however, not content with his 

ranking which he submits ought to be prioritised.   

3. The Complainant is also challenging the 1st Respondent’s list on the 

grounds, inter alia, that out of the five clans in Mandera County, the list is 

predominantly filled with only the major clan known as Gurreh to the 

exclusion of all other clans contrary to the provisions of Article 90(2)(c) and 

177(1)(c) and (2) of the Constitution, Sections 34 as read together with 

Section 36 of the Elections Act, 2011 and Rule 9 of the 1st Respondent’s 

Nomination Rules. 

4. By a letter dated 25 July 2017, the Complainant wrote to the 1st 

Respondent seeking a resolution of his grievance.  There was no rejoinder 

by the 1st Respondent and in the circumstances, this matter is properly 

before this Tribunal. 
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5. This matter was heard by way of oral submissions in the absence of the 

Respondents who did not attend Court despite service.  It is also 

noteworthy that the Respondents did not file any documents in Court.  We 

have nevertheless proceeded to make this determination based on the 

record that has been placed before us. 

Issue for Determination and Analysis 

Whether the Respondent contravened the law in the preparation of the party 

list submitted to the IEBC 

6. As already indicated, the Complainant made reference to the legal 

provisions cited above and submitted that the list by the 1st Respondent 

did not reflect the diversified composition of the inhabitants of Mandera 

County.  It was further submitted that the order of priority of the list 

favoured the Gurreh Clan, a majority Clan in Mandera County, to the 

exclusion of other minority clans in the County. The Claimant presented a 

copy of the Respondent’s nomination rules, which state at Clause 9.1 that 

‘minority and marginalized persons shall be prioritized.’ 

7. The procedure for nomination to the county assembly on the basis of party 

lists is governed by the Constitution, the Elections Act 24 of 2011 and the 

County Government Act 17 of 2012. The broad provisions on nominations 

are contained in Article 90 of the Constitution as read with the Elections 

Act, the County Government Act and the Elections (Party Primaries and 

Party List) Regulations of 2017. The IEBC is the body that is mandated by 

Article 90 (2) of the Constitution to supervise the conduct of party list 

nominations. 

8. Section 7 (2) of the County Government Act requires parties nominating 

persons to the county assembly ensure that the community and cultural 

diversity of the county is reflected in the county assembly and that there is 

adequate representation to protect minorities within the county in 
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accordance with Article 197 of the Constitution. This is echoed in 

regulation 20 (2) of the Party List Regulations which requires that such lists 

ensure fair representation by taking into account the principles of Articles 

81 and 100 of the Constitution. 

9. Section 34 (6) of the Elections Act further requires that lists submitted to the 

IEBC comply with the constitution and nomination rules of the respective 

party. It is the role of the IEBC to ensure that there is compliance with the 

constitutional and statutory guidelines for party list nominations.  

10. While it is true that the preparation of the lists is the domain of political 

parties, the IEBC retains an oversight role over parties in the preparation of 

party lists to ensure compliance with the law and the party’s own rules. As 

such, section 34 (6)A of the Elections Act provides that the Commission 

may, after scrutinizing the list and forming the opinion that it does not 

conform with the requirements of the Constitution, the Elections Act or the 

Regulations, require the party to review and amend the list to ensure 

conformity with the law and the Commission’s guidelines.  It is therefore 

clear that any list prepared and submitted by a party to the IEBC is not 

final and is indeed statutorily amenable to amendment by the IEBC to 

ensure compliance with the guidelines on nomination.  

11. The two main prayers the Complainant seeks before this Tribunal is firstly, 

an order seeking to revoke the 1st Respondent’s list of nominees that were 

published by the 2nd Respondent on 23 July 2017, and, secondly, an order 

that his name be placed on top of the list on priority basis.   

12. With respect to the first prayer for revocation of the 1st Respondent’s list, 

the same is grounded on the allegation that the 1st Respondent’s list is 

illegal as the minority and marginalised groups have not been prioritised 

contrary to Rule 9 of its nomination rules as read together with Article 177 

(1)(c) and 177(2) of the Constitution and other laws already cited above. 

Whereas the Complainant attacks the list on this basis, the Complainant’s 
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focus has been solely on marginalisation based on ethnic minorities 

without taking into consideration the wide-ranging definition of 

marginalised groups under Article 260 of the Constitution.  We have 

perused the list furnished and flowing from the definition of marginalised 

groups under the Constitution, we note that the 1st Respondent’s party list 

has made provision for marginalised groups. We are of the considered 

opinion that from the list provided, the 2nd Respondent has given priority to 

the majority Gule clan to the detriment or exclusion of the other clans. This 

is a breach of the law and of the 1st Respondent’s Nomination Rule 9.1.  

13. With respect to the prayer that the Complainant be ranked in priority, the 

same is grounded on an alleged agreement between the Gurreh and 

Murule where the Complainant gave up his aspiration to vie for MCA 

Township Ward in exchange of being on top of the list for nomination 

under the youth and marginalized category.  No document has however 

been exhibited to demonstrate this allegation.  Further, the status of the 

other minority clans alluded to by the Complainant is not clear to us under 

the alleged agreement.  The Complainant has not demonstrated how, if 

at all, the 1st Respondent breached any law in the exercise of its discretion 

in ranking him.   

14. Taking into consideration the totality of the circumstances of this case, we 

are of the considered opinion that the Complainant has proved its case. 

Orders 

15. In light of the foregoing and taking into consideration the totality of the 

circumstances of this case, we order as follows: 

a. That the Claim dated 27th July 2017 be and is hereby allowed on the 

following terms: 

i. The 1st Respondent’s party list for Mandera County as published 

by the IEBC is hereby nullified 
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ii. The 1st Respondent is ordered to forthwith prepare a new list for 

Mandera County in line with the law and its own nomination rules 

and submit it to IEBC for publication 

iii. Notice of this judgment to issue to IEBC 

iv. No orders as to costs 

 

DATED at NAIROBI this 1ST DAY of AUGUST 2017 

1. M. O. Lwanga (Presiding Member) ……………………………………. 

2. Desma Nungo (Member) ……………………………………………….... 

3. Paul Ngotho (Member)…………………………………………………….. 


