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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 550 OF 2017 

 

PETER NJAU KIMEMIA………….....…………….….….....………….1ST COMPLAINANT 

MARIA NAMISON NATO………………………..……………….……2ND COMPLAINANT 

VERSUS 

JUBILEE PARTY………………………………….………..………………….…..RESPONDENT 

INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION…….INTERESTED PARTY 

JUDGMENT 

Summary of the Case 

1st Complainant 

1. The 1st Complainant is of a Kikuyu who resides within Bungoma County. He has 

approached the Tribunal to challenge the Respondent’s party list for 

Bungoma County Assembly on grounds that it fell short of complying with the 

ethnic diversity requirement as enshrined in the law. In particular, the 1st 

Complainant contended that the list contained two persons all of who were 

from the Luhya community in the category of persons with disability. 

2. The 1st Complainant also averred that the persons shortlisted did not 

participate in the Respondent’s party list nomination and as such, their 

inclusion was contrary to the Respondent’s party constitution as well as the 

nomination rules. The 1st Complainant further submitted that his attempts to 

have this dispute resolved by the Respondent did not yield any fruits 

prompting him to lodge the same with the Tribunal to seek for an order 

amending the Respondent’s list for Bungoma County Assembly to include his 

name for the persons with disability category. 
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2nd Complainant 

3. The 2nd Complainant approached the Tribunal to challenge the 

Respondent’s party list for both National Assembly and the Senate on 

grounds that it does not reflect regional balance, which situation, she 

submitted, has been aggravated by disqualification of one Jennifer 

Shamalla from the said Respondent’s list. She stated that she applied and her 

name was in the list that was forwarded to the Independent Electoral and 

Boundaries Commission but the same was missed out in the list that was 

published in the Sunday Nation newspaper of 23rd July 2017.  

4. The 2nd Complainant further contended that the said list was not prepared in 

conformity with the Respondent’s party constitution and nomination rules. To 

this end, she explained that her efforts to have her complaint addressed by 

the Respondent proved futile compelling her file the same with this Tribunal. 

She prayed for an order to compel the Respondent to reconstitute its party 

list for both National Assembly and the Senate to include her name. 

5. In reply to both complaints, the Respondent submitted that the selection of 

party list candidates was done in compliance with the Respondent’s party 

constitution and nomination rules, the Elections Act, 2011 and the Constitution 

of Kenya, 2010. As such, the Respondent prayed for the dismissal of the 

Complainant’s case terming it as unmerited in law. 

Issues for Determination 

6. The principle issue of determination in this matter is whether these complaints 

are merited. 

Analysis 

7. It is trite law that whoever alleges must prove. This is the upshot of section 107 

of the Evidence Act, Cap 80 of the Laws of Kenya, which states in subsection 1 

that “Whoever desires any court to give judgment as to any legal right or 

liability dependent on the existence of facts which he asserts must prove that 
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those facts exist.” In other words, according to section 108 of the Act, “The 

burden of proof in a suit or proceeding lies on that person who would fail if no 

evidence at all were given on either side.” 

8. The 1st and the 2nd Complainants have contested the Respondent’s lists for 

Bungoma County Assembly, persons with disability category, and for National 

Assembly and Senate all of which were publish on 23rd July 2017 in the Sunday 

Daily Nation newspaper, respectively.  

9. As regards the 1st Complainant’s case, we hasten to point out that the law on 

the constitution of party lists by political parties in respect of county assemblies 

is governed by Articles 90 and 177 (1)(b) and (c) of the Constitution of Kenya, 

2010. These articles require party lists to comprise the appropriate number of 

qualified candidates, in terms of women, youth, persons with disability, and 

alternate between male and female candidates in the priority in which they 

are listed. 

10. In order to actualise the foregoing constitutional provisions, section 7 (2) (a) 

and (b) of the County Government Act, 2012 requires county assemblies to 

not only reflect the community and cultural diversity of the county but also 

establish measures to guarantee adequate representation to protect the 

minorities. To be realised with regard to persons with disability, the Elections 

(Part Primaries and Party Lists) Regulation, 2017 requires a party list to have 

two persons; male and female of which one nominee cannot represent more 

than one special interest. 

11. Against this background, the 1st Complainant has challenged the 

Respondent’s party list for Bungoma County Assembly on grounds that it 

contained two luhyas all of whom represents persons for with disability. 

According to the 1st Complainant, the two represented more than one 

special interest; that is, they represented both the aspect of ethnicity and 

disability contrary to the said Elections (Part Primaries and Party Lists) 

Regulation, 2017.  As a Tribunal, we are persuaded by the 1st Complainant’s 
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argument and as such, we hold the view that the Respondent’s party list 

must be reconstituted to comply with the law. 

12. As regards the 2nd Complainant’s case, a party list relating to the nomination 

to the National Assembly and the Senate is found in Articles 90, 97(1)(c) and 

98 (1) of the Constitution. These articles provide for the election of nominated 

members to represent special interests including youth, women, persons with 

disabilities and workers.  

13. Specifically, Article 90 requires political parties to submit a list of all the 

persons who would stand elected if the party were to be entitled to all the 

twelve and twenty seats provided for under Articles 97(1) (c) and 98 (1) of 

the Constitution respectively. These lists must comprise the appropriate 

number of qualified candidates and alternate between male and female 

candidates in the priority in which they are listed. 

14. In constituting the list section 34 (6) of the Elections Act, 2011 requires a 

political party to do so in accordance with its party’s constitution and 

nomination rules. For one to qualify for nomination under this Act, such a 

person must have been a member on the date of submission of the party list 

by a political party. In order to foster national outlook, the Independent 

Electoral and Boundaries Commission’s Elections (Party Primaries and Party 

Lists) Regulations, 2017 require that not more than two nominees in party list 

should be from the same ethnic community. Furthermore, where two of the 

nominees are from the same ethnic community they shall not immediately 

follow each other on the list. 

15. Upon careful examination of the Respondent’s party list of nominees to both 

the National Assembly and Senate, published by the Independent Electoral 

and Boundaries Commission on Sunday Daily Nation newspaper dated 23rd 

July 2017, we noted that it did not comply with the law for main reasons. 

First, the list has four people from the Kikuyu ethnic community contrary to 

the requirement that that not more than two nominees in party list should be 
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from the same ethnic community. Second, two of these people follow each 

other contrary to the condition that they are not supposed to immediately 

follow each other on the list. 

16. To this end, we hold that the Respondent’s party list of nominees to both the 

National Assembly and Senate, as comprised, does not foster national 

outlook in the manner required by the law and accordingly must not be 

allowed to stand. 

Orders 

17. In the premises this Tribunal orders as follows: 

(a) That the complaint be and is hereby allowed. 

(b) The Respondent be and is hereby directed to reconstitute the party list 

of nominees to the County Assembly of Bungoma to include the 1st 

Complainant’s name, Peter Njau Kimemia, under persons with disability 

category in a manner compliant with the law and in particular the 

Elections (Party Primaries and Party Lists) Regulations, 2017. 

(c) The Respondent be and is hereby directed to reconstitute the party list 

of nominees to both the National Assembly and Senate and to consider 

and include the 2nd Complainant’s name in the reconstituted list in a 

manner compliant with the law and in particular the Independent 

Electoral and Boundaries Commission’s Elections (Party Primaries and 

Party Lists) Regulations, 2017. 

(d) A copy of this judgment to be transmitted to the Independent Electoral 

and Boundaries Commission for information. 

(e) No orders as to costs. 

Orders accordingly. 

DATED AT NAIROBI THIS 3RD DAY OF AUGUST 2017 

 

Kyalo Mbobu (Chairman).............................................................................. 

James Atema (Member) ................................................ 
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Hassan Abdi (Member).................................................................................. 

Dr. Adelaide Mbithi (Member) .................................................................... 


