
REPUBLIC OF KENYA
IN THE TAX APPEALS TRIBUNAL

APPEAL NO.33 OF 2016

BIGOT FLOWERS KENYA LIMITED APPELLANT

=VERSUS=

THE COMMISSIONER OF DOMESTIC TA ~ RESPONDENT

BACKGROUND

1. The Appellant is a limited liability Cornpdn incorporated in Kenya

based in Naivasha and its principal activity is the growing and export

of rose flowers.

2.

3. The Respondent sele " d.and cond a tax audit on the Appellant

for the years 2012 and L013~The audit commenced on 14thSeptember

2015 and on 18th DecemBer, 2015 the Respondent raised an

assessment for additional tax liabilities on the part of the Appellant in

the aggregate sum of Kshs.31,792,065/= being Kshs.26,610,233/= for

Income Tax, Kshs.4,097,401/= for VAT and Kshs.1,084,431/= for

Withholding Tax.

4. The Appellant objected to the assessment on the 21stday of January,

2016 and following which objection some of the tax issues raised in
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the assessment were resolved during meetings subsequently held

between the Appellant and the Respondent. The engagement between

the parties occasioned in a revised assessment of Kshs.29,364,178/=

being Kshs.24,182,346/= for Income Tax, Kshs.4,097,401/= for VAT

and Kshs.l,084,431/= for Withholding Tax. The Respondent

confirmed this assessment on 18thMarch, 2016.

5. The Appellant being dissatisfied with a espondent's confirmation of

the foregoing tax assessment pr to file a Notice of Appeal on

the 12thday of April, 2016 ntly caused an Appeal to be

filed before the Tribunal on April, 2016 through the

firm of Rajni Shah

THE APPEAL

6. The Appella orandum of

Appeal a

has wrongfully disallowed foreign

exchange losses for ea f the years of income 2012, 2013 and

2014 by misinterpreting the relevant tax provisions.

(iii)That the Respondent has charged interest at 2% instead of 1% as

provided for under Section 38(1) of the Tax Procedures Act.

7. The Appellant's prayer is for the Tribunal to annul all the amended tax

assessments.

. allowed a specific

,457,424/= which was charged

2013 despite clear evidence that
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THE RESPONSE TO THE APPEAL

9.

8. The Respondent subsequent to being served with the Appeal

proceeded on the 16th day of May, 2016 to file before the Tribunal the

Respondent's Statement of Facts dated the 13th day of May, 2016

through Ann Githinji-Ng'ang'a Advocate.

The Respondent contends that the Appellant created a general

provision for salary arrears arisin . er a Collective Bargaining

Agreement that was under neg / had not crystalized

contrary to Section 15 (1) of t '

10. The Respondent contends t

exchange losses that .

the result of conversi

charge the foreign

not been

11.

. of the fuct that the

as /

Procedure Act t n the 19th January, 2016.

THE HEARING

12. When the matter came hearing on the 22nd day of March, 2016

the Appellant opted to pres he Appeal by way of oral submissions

whilst the Respondent opted to call a witness who was the officer that

carried out the tax audit process.

13. The parties were subsequent to the hearing directed by the Tribunal to

file and serve upon each other with Written Submissions. Both Parties

duly complied with the Appellant filing its Written Submissions before
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the Tribunal on the 31st day of March, 2017 while the Respondent

filed its Written Submissions in reply on the l l" day of April, 2017.

14. Having listened and read the submissions of both parties it is clear that

the parties are in agreement that the issues for determination by the

Tribunal are as follows:-

i) Whether the provision for salary arrears under an unexecuted

Collective Bargaining Agreement is a able deduction?

ii) Whether foreign exchange gains! are allowable for tax purposes

when there was no actual co

iii) Whether or not interest is ap made in

2015 under the Inco

the Tax Procedures A

15. ndent came to its

that the provisional

salary amounts

and it related to salaries for

employees under a Col Bargaining Agreement (CBA). It argued

that it was not true that th pellant was not in possession of the

CBA and that infact a list of the affected employees had been

provided. That had the Respondent undertake an audit of PAVE,

Withholding Tax, Corporate Tax and VAT it would have noticed that

some employees had been paid arrears. That during the payment of

the arrears the Appellant had applied PAVE tax in accordance with the

law. The Appellant maintained that the Respondent was not entitled
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to payment of tax twice on the same expense as confirmation of the

assessment would lead to.

16. That the Respondent did not take into consideration all the essential

factors in arriving at the decision and did its work in a hurried manner

and thus arrived at the wrong conclusion of which the Respondent

expects the Appellant to carry the burden to its detriment. That the

Respondent failed to identify the co facts on the ground and the

applicable law thereby leadins n erroneous assessment. The

er of employees being dealt

the Collective Bargaining

shold for PAYE. ThatAgreement (CBA) di

the amounts sought,

rear 2013 and which

collective bargaining

17.

negotiations

2014. The signed agreement

did not specify the afore tioned amount and was not added back

in the tax computations and her was PAVE paid for the same in the

year 2013 and that in the circumstances the provision could not have

crystalized unless the agreement was concluded and signed.

As relates to foreign exchange gains/losses being allowable without actual

conversion

18. The Appellant submitted that the treatment of income from business

where foreign exchange gain or loss is realized is guided by the
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provisions of Section 4A(1) and (2) of the Income Tax Act and that

foreign tax losses are computed as the difference between the rate of

exchange when the liability is established and the rate of exchange

when the asset or liability is paid. That there is no requirement for the

currency to be converted as alleged by the Respondent. The Appellant

relied on the IFRS 9, Financial Instruments, Paragraph 3.2.11 which

states that ••if as a result of a trenste inancial asset is derecognized

in its entirety. but the transfer fj in the entity obtaining a new

financial liability. the entity; nize the new financial asset.
, fair value." Further, •• on

"-derecognition of a financialasset in its entirety. the difference between

the carrying amount ana the consideration received shall be

recognized in profit or loss."The Appellant also relied on the findings

of this Tribunal in Delmonte v the Commissioner of Domestic Taxes

(fA T No.81of 2015) to buttress its argument.
"'~19. The Appellant maintained thatf<Y'"contrary to the Respondent's

allegations that H he documents required, the same

tually admitted that a sample

was taken at the time w en in the field. The Appellant submitted that

the Respondent in the beginning had agreed to withdraw the

assessment unconditionally but later had a change of mind and to the

Appellant this was a sign of uncertainty on the Respondent's side and

goes to prove that the assessment was not in good faith.

20. The Respondent argued that for an exchange gain or loss to be

considered realized and therefore allowable there must be a foreign

exchange conversion and not mere translation. It is not enough that
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there is a payment. The payment must have involved actual

conversion of the local currency to foreign currency and vice versa. It

argued that where the business maintains foreign currency exchange

account and uses it to effect a transaction, there is no foreign exchange

conversion and no loss because it is its customers who are affected by

the currency transactions because the business will have hedged itself

against currency fluctuations by ining the foreign exchange

account. The Respondent main that the mere translation of

payments in foreign currenc otional gains or losses which

are not considered to s per Section 4A of the

Income Tax Act. that the ions alleged by the

Appellant were mer

21. . n 113(1) of the Tax

Pr rate of applicable on the assessed tax

d by the Respondent. It argued

that the Act came in ary 2016 and the Respondent

th March 2016 meaning that by the time

the assessment was confirm e Act was already in force. That the

Section applies in cases where no prosecution or appeal had been

made and in this case, the appeal process had not begun and that the

Respondent ought to have applied 1% rate of interest as the law is

clear in this particular case.
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22. The Respondent maintained that it brought to charge interest on tax

at the rate of 2% instead of 1% in compliance with Section 94(1) of

the Income Tax Act. The Assessment had been raised in December

2015 and confirmed on 18th March 2016 after review of the Appellants

objection. The Respondent argued that it applied the provision in the

Income Tax Act because the assessments were raised before the Tax

Procedures Act came into force on 19 uary 2016.

ANALYSIS AND FINDINGS

23. The Tribunal shall

determ ination

Whether the salary

the identified issues for

hereunder:-

an unexecuted

24. the books of

ring the year

ending signing of a

ribunal treated the

provision by ontingent liability that did not

he close of the financial year

2013. Indeed, it cannot xpected that the Appellant would have

paid the salary arrears befa the Collective Bargaining Agreement

(CBA) was signed in February 2014.

25. The Tribunal holds the view that the provision made for salaries is

considered as a contingent liability as at 31st December 2013 and the

same crystallized as a deductible expense when the Collective

Bargaining Agreement (CBA) was signed in February 2014, during

which year it is considered as incurred. Even in case of employees,
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26.

who are earning below tax limits, the payment for salary arrears for

past periods brings them to taxable levels at the specific instance of

effecting the payment thereof and hence the argument of the

Respondent is true that there must be variations in PAYE payments

during the month when the arrears are expensed and/or duly paid.

Put in another way, the salary arrears were contingent upon signing of

the Collective Bargaining Agreement ~'~~) and could only be treated
•

as an expense incurred in the proc n of income in 2014 when the

Collective Bargaining Agreemen. as signed.w
Whether foreign exchange gains/losses an IIowable for tax purposes

when there was no eatuel conversion?

shillings. This was Financial

under IAS 21 provides that "an

ivities in two ways: it may have

.ay have foreign operations. In

order to include foreign isnsections and operations in the financial

f . ~ . b d L hstatements 0 an enterprise, transactions must e expresse In t. e

enterprise's reporting currency and the foreign operations must be

translated into the enterprise's reporting currency",
27 The Tribunal notes that due to currency fluctuations over time losses

or gains may occur due to differences in exchange rates between the

time prices are set and the time payments are remitted. The Income

Tax Act recognizes foreign exchange losses and gains and thus in
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Section 4A it provides that "e foreign exchange gain or loss realized

on or after 1stJanuary 1989 in a business carried on in Kenya shall be

taken into account as a trading receipt or deductible expenses in

computing the gains and profits of that business for the year of income

in which that gain or loss was realized.

28. The question then is whether the losses incurred by the Appellant

were indeed realized and therefor stituted allowable expense

deductions. The Tribunal recalls' ion in the Tax Appeals Case of

Delmonte v the Commissio estic Taxes (Tax Appeal Case

No.81 of 2015) where it refe red to t se of Sutlej Cotton Mills

Limited v CIT (197 6 ITR1 to determin

and in particular the

he loss that is

er of the loss

e of carryingon the

there is a loss in a trading asset, it

r is its cause, because it would be

a business.s..., If there is any

loss resulting fro of foreign currency which is

embarked or advent in the business and is part of the

circulating capital, it would be a trading loss, .... Putting it

differently, if the amount in foreign currency is utilized or

intended to be utilized in the course of business or for trading

purposes for effecting a transaction on revenue account, the loss

would be arising from depreciation in its value on account of

alteration in the rate of exchange would be a trading loss".
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29. The events leading to realization of foreign exchange gains and losses

and the timing of the realization are most succinctly constructed in the

Division 775 and subdivision 960-( of the Australian Income Tax

Assessment Act (ITAA) from which this Tribunal borrowed as the best

practice to fill the lacuna left by the Kenyan ITA in the Del monte case

Division 775 of the ITAA 1997 constructed four foreign exchange

realization events:

(i)

(ii) Ceasing to have xeive foreign currency

(Hi)Ceasing to have obligation

(iv) Ceasing to have a right to pay foreign currency

30. The Tribunal then asked itself whether foreign exchange losses were

realized in the instant case and by applying the foregoiRg tests to the

onversion of foreign currency

by the Appellant for purposes of re erfing qualified under the above
~

criteria for realization of exchan gains or losses. The Tribunal has

ndent's argument that foreign

'ized only when there is actual

conversion. If this was tne~~, the law would have been specific. The

Tribunal thus took the broaaer and more realistic view that foreign

exchange gains are realized at the time of reporting.

Whether or not interest is applicable at 1% for assessment made in

2015 under the Income Tax Act but confirmed after the enactment of

the Tax ProceduresAct?
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31. The Respondent argued that interest had been charged at the rate

prescribed under Section 94(1) of the Income Tax Act which provides

thus:

32. The Section 38(1)

submits should be the one

unpaid taxes provid

~~ubjectto su

94. (1) In addition to the penalty payable under Section 72D, a

late payment interest of two per cent per month or part thereof

shall be charged on the amount of tax remaining unpaid for

more than one month after the date until the full amount is

recovered.

Act which the Appellant

determining interest on

1be liable for

t per month

.aid for the period

tax was due and ending on the

33. The Tribunal was ca

transitional Clause of t

pellant to further consider the

Procedures Act which provides under

Section 113(1) as thus:-

~~ubject to this Section, this Act shall apply to any act or

omission that occurred or is occurring for which no prosecution

has been commenced, or any assessment made against which no

appeal has been made, before the commencement date. "

34. Looking at the chronology of events, the Tribunal notes that although

the audit process commenced on 14th September 2015 and initial
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assessment raised on 18th December 2015, this assessment was not

final and appealable until 18th day of March, 2016 when a

confirmation of the assessment was issued. The Tribunal finds that on

this date, the assessment was in terms of the provisions of Section

113(1) of the Tax Procedures Act an "assessment made against which

no appeal has been made". Any correspondence from the Respondent

before this date were mere objecti nd not part of any appeal

process. The Tax Appeals Tribu 2013 describes an "Appeal" in

Section 2 as "an appeal li al against a decision of the

Commissioner under any of t.

35. The Tribunal find date for the Tax

Procedures Act was \;

36. x assessment

coming Procedures Act, it

co' een paid long before coming into

to ask itself whether tax that was

'x Procedures Act would accrue

the interest prescribed The issue is whether the Tax

Procedures Act apply retros vely. The issue of retrospectivity is not

new in tax law and it is indeed common for certain amendments to

apply retrospectively. Retrospectivity however applies only in cases

where it is so specified. In applying the maxim lex prospicit non

respkit the Supreme Court of India in the case of Vatika Township

Private Limited (CIT v Vatika Township Private Limited (SLPNo. 540

of 2009) observed that unless a contrary intention appears, a
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legislation is presumed not to be intended to have a retrospective

operation. The Tribunal notes that the Tax Procedures Act under its

transitional provision as clearly provided under Section 113 thereof

diminishes a tax obligation that existed in regard to penalty interest

arising out of a tax assessment carried out before the enactment of the

Tax Procedures Act provided the tax payer is not under prosecution in

respect of his tax obligations and/or is no pending appeal against

such a tax assessment. There

legislature as to applicability

interest in respect of the

subsequent to the pr

ed tax burden on the penalty

or arising

CONCLUSION

37. e followin findings and

was not a deductible expense and

ought to propriate taxes paid by the

Appellant plus the and penalties thereon.

b) Foreign exchange loss realized and the Appellant is therefore

relieved from paying the confirmed tax liabilities arising from the

disallowed deductible expense arising out of foreign exchange

loss.
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c) Interest on the confirmed taxes under (a) to be computed at the

rate of 10/0 from the date when the tax fell due.

d) Each party to bear its own costs.

DATED and DELIVERED at NAIROBI this .11/;Day of 2018

In the presence of: - \ I.
...Y.l'rJ.~ .... . for the Appellant

ERIC N
CH

.......~ ~ ;..:-

IEL KITENGA
MEMBER

JOSEPH WACHIURI
MEMBER

PHILOMENA KIROKEN
MEMBER

PONANGIPALLI V. RAO
MEMBER
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