REPUBLICOF KENYA
IN THE TAX APPEALSTRIBUNAL
APPEALNO.89 OF 2015
CMA CGM (K) LIMITED

APPELLANT
-VERSUS-

COMMISSIONER OF DOMESTIC TAXES

RESPONDENT

JUDGEMENT
BACKGROUND
1.
CMA CGM (K) LIMITED, hereinafter referred to as the Appellant is
a Kenyan based company incorporated in 2005. It is a member of
the CMA CGM group of Marseille, France. The Appellant's
principal business is that of a shipping agent for CMA CGM S.A. of
Marseille France, pursuant to an Agency Agreement signed by the
Appellant and CMA CGM of Marseille, France on 30th March,
2005.
2.

The Commissioner of Domestic Taxes, hereinafter referred to as the
Respondent, gave a notice of intention to audit the records of the
Appellant on 17th February 2014 for the years of income 2011-2013.
The Respondent conducted and concluded an audit on the records
of the Appellant on 16th July 2014 and went ahead to raise a notice
of assessment on withholding tax on demurrage amounting to
Kshs.299,130,252.00
in relation to the period January 2011 to
January 2014. The Notice of Assessment was served on the
Appellant on 17thJuly 2014.

3.

The Appellant, through its tax agent, Ernest & Young, objected to
the assessment vide their letter dated 14th August. 2014. The
respondent acknowledged the objection vide their letter dated 3rd
September, 2014.

4.

Subsequently, a Dispute Resolution Committee (DRC) meeting was
held on 23rd October, 2014 and the assessment of withholding tax
on demurrage amounting to Kshs.299,130,252.00 was confirmed
and communicated to the Appellant through the respondent's letter
dated 29th October, 2014.
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5.

The Appellant being dissatisfied with the decision of the
Respondent held a meeting with the respondent on 27th November
2014 at the Appellant's offices in Mombasa. The Appellant was
dissatisfied with the outcome of the meeting and proceeded to
serve a notice of appeal on 28th November, 2014.

6.

The Appellant and the Respondent held other meetings in
December 2015 and January 2016 with a view to resolving the
dispute on the withholding tax assessment of Kshs.299,130,253.00
on demurrage without any success.

7.

The Tribunal has carefully studied the Pleadings and Submissions by
both parties herein and is of the considered view that the issues for
its determination are as hereunder;
(a) Whether demurrage charges are part of freight or rent for use of
containers,
(b) Whether the Principal of the Appellant who is a non- resident
derived any income from Kenya.
(c) Whether the Appellant was liable to withhold tax while
remitting demurrages,

APPELLANT'S ARGUMENTS
8.

On the first issue the Appellant submits that embarked empty
containers in a ship are akin to embarked cargo and that for all
intent and purposes, containers are part and parcel of the cargo and
cannot be treated in any other way other than that which the main
cargo has been treated. The demurrage charges in this case were
paid in relation to containers owned by a shipping line, CMA CGM
S.A a company resident in France that were embarked into a ship at
the port of Mombasa for the purposes of being returned to the ship
owner and the role of the Appellant is to collect demurrage from
the customers who do not return the containers within the
stipulated time.

9.

The Appellant also argues that in the shipping industry, demurrage
charges are not consideration for use of property (containers) but
rather compensation for the loss of profits occasioned by delay and
detention of containers. The Appellant submits that demurrage is
business income of the ship owner as fees charged for delay in
returning a container within the agreed time and the charges are
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intended to compensate for the loss of profits occasioned by the
delay and detention of containers beyond the agreed time.
10.

The Appellant further submits that demurrage is business income of
the ship owner and that the Appellant is not in the business of
supplying containers. It argues that the supply of a ship container is
not different from the supply contract of the vessel and therefore
container demurrage charges arise under contracts for the carriage
of goods by sea and are intended to compensate for the loss of
profits occasioned by the delay and detention of containers.

11.

The Appellant sought to rely on the case of Alfotrin v. Attorney
General of the Federation and Another, Supreme Court of Nigeria
Suit No.126/1989, where the court was faced with the challenge of
distinguishing the concepts of "demurrage" and "compensation or
damages for detention" and held that both concepts relate to a
claim of damages. The court held as follows;
" It therefore seems to me well settled that "demurrage connotes
agreed reasonable compensation or damages to be paid for delay
or allowed detention of a chattel, such as a ship or truck on hire or
charter beyond the agreed period of such hire or charter. The
distinction between "demurrage" and "compensation or damages
for detention" is that one is liquidated damages and the other
unliquidated. A claim under either head is a claim in respect of
detention and is invariably
in nature of a claim of damages.
Indeed, in mercantile world, demurrage is often used in a wider
sense as including both demurrages
strictly speaking and
demurrages for detention"

12.

The Appellant submits that the Respondent failed to consider
international best practice guidelines that are embodied in the
Organization for Economic Cooperation Development Model Tax
Convention (OCD Model Convention). The Appellant argues that
Article 8(4) of the OECD commentaries and Article 8(9) of OECD
commentaries carry significant weight in the interpretation
of
double taxation conventions and that the Tribunal should factor
the provisions of the OECD in determining how demurrage should
be taxed. The Appellant also argues that the OECD model
convention and the commentaries thereto have a significant and
well founded presence within the Kenya Law. The Appellant argues
further that the OECD model while not part of Kenya's legal
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structure is nonetheless very persuasive and that even if the OECD
model did not exist in Kenya's Law, it is exactly the same as the UN
model of which Kenya is a partner.
13.

On the second issue, the Appellant argues that demurrage charges
should be classified as income ancillary to the main shipping income
as per the provisions of the OCD Model Convention and its
commentaries on article

14.

The Appellant argues that the Kenya-France Double Taxation
Treaty (DTT) is in force and Article 8 (2) provides that only 5% of
the gross amount derived from Kenya by a shipping line resident in
France should be taxed in Kenya.

15.

The Appellant submits that even if the demurrage charges were to
fall under Section 35 (l)(c) of the Income Tax Act, Cap.470,
herei nafter referred to as ITA, the rate applied by the Respondent
was not correct and that this Section must be read together with
Section 3(c)(ii) of the Third Schedule to the ITA, where the non resident withholding tax rate for rent, premium or similar
consideration for use of movable property is 15% and not 20% as
charged by the Respondent. The Appellant further argues that the
applicable section is not Section 10 of the ITA or Section 35 but
rather Section 9(1) of ITA where the rate applicable is 2.5% on
embarked cargo and that this would by virtue of article 8(1) of the
Anti-Double Taxation Agreement be reduced by 50% to make it
1.25%.

16.

On the third issue, the Appellant submits that the onus and the legal
obligation to withhold under Section 10 of ITA is not on the person
receiving the payment but rather the person who is making the
payment. The Appellant argues that it is the importers who are
making the payments to the Appellant who should be withholding
and it is these importers who should be assessed and charged
penalties and interest on the failure to withhold.

17.

Further, the Appellant states that demurrage charges do not fall
under the ambit of withholding tax as stipulated under Section
35(1) of ITA. Under the Section, payments that are subject to
withholding tax include those in respect of management and
professional fees, royalty, dividends, interest, rent among others
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and demurrage charges are not on the this list and as such the
demand by the Respondent has no legal basis in ITA.
RESPONDENT'S ARGUMENTS
18.

On whether demurrage charges are part of freight or rent for use of
containers, the Respondent argues that demurrage is described as
"charges due for the late return of ocean containers or other
equipment" The Respondent further argues that demurrage charges
are quantifiable and are based on predetermined rates in relation to
the number of days the containers are delayed.

19.

The Respondent submits that demurrage income is not earned on
embarked cargo either inward or outward but is derived from
consideration paid for use of containers beyond free days on
inbound cargo, thus subject to tax under Sections10 and 35 of the
Income Tax Act. The Respondent argues that demurrage charges on
the containers in this case were paid in relation to containers that
were retained by the importers beyond the free days provided by
the shipping line.

20.

The Respondent referred to the case of In Burmah Steam Ship
Company Ltd vs. The Commissioner of Inland Revenue, Reported
in 1931 S.C 156, where it was observed that containers in their own
right are not able to earn freight even if they were in the state of
earning in come, as they only facilitate in the earning of such freight
by vessels. They further contended that demurrage charges for use
of containers do not form part of freight charges since they can
only be accrued after the goods have been cleared through the
customs and entered into the country. The charges are incurred
post importation. They argued that the same cannot be predetermined at the point of embankment or clearance of the goods
and do not fall within the concept of gross freight, thus cannot be
taxed as per Section 9 but under Section 10 of ITA.

21.

The Respondent argues that Kenya applies a harmonised system of
the East Africa Community Common external Tariff (EACCET) and
that rule 5(b) of EACCET clearly defines containers as not part of
goods.
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22.

The Respondent further argues that the position held by the Court
of Appeal of Genoa on 30th May 2005 and 2nd August 2006 was
that:

(a) The supply by the shipping line of containers employed for
carriageof goods gives rise to a contract of lease, separated from
the contract of carriage, which exposes the shipper and/or the
consignee to the payment of detention charges.
(b)The charges must be agreed upon; the agreement can be
evidenced by the indication of the exchanges of correspondence
between the line and the shipper.
23.

The Respondent further argues that Section 9(1) of the ITA deals
with the taxation of income of non-resident persons deemed to
have been derived from Kenya from shipping business on account
of gross amount received of the carriage and demurrage charges do
not form part of gross amount received on account of carriage, thus
cannot be taxed under this section of the Act. The Respondent
further argues that in their own declaration of gross freight on
outward cargo or inward cargo, the Appellant has never included
demurrage charges as part of gross freight but have shown
separately as demurrage charges.

24.

On whether the Principal of the Appellant who is a non- resident
derived any income from Kenya, the Respondent argues that there
is no contention that demurrage income was earned or derived
from Kenya by a non-resident company and that any income
earned or derived from Kenya should be taxed here in Kenya. The
Respondent fu rther argues that Section 3 (1) of the ITA provides as
hereunder;

" subject to and in accordance with this act, a tax to be known as
income tax shall be charged for each year of income of a person,
whether resident or non-resident, which accrued in or was derived
from Kenya"
25.

On the issue of Double Taxation, the Respondent argues that Article
8(2) of the France-Kenya DTT provides that:

"Profits of an enterprise of a Contracting State from the operation
of ships in international traffic shall be taxable only in the
Contracting State in which the place of effective management of
the enterprise is situated".
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On this basis the Respondent notes that the article is about profits
and not demurrage charges.The Respondent argues that there is no
demurrage levied at that point. Demurrage is only levied when
the shipment has already landed and the container is continued to
be in use or to be retained by the importer in Kenya. The
Respondent argues that the article clearly shows that the profits that
are covered by the Double Taxation Act are only those for the nonresident with regard to operation of a ship in international traffic.
26.

On whether the Appellant was liable to withhold tax while
remitting demurrages, the Respondent argues that the Appellant
made payments on account of demurrage to the principal company
but failed to withhold tax on the same contrary to the provisions of
Section 10(1) (d) and Section 35 of the ITA.

ANALYSISAND FINDINGS.
27. The Tribunal has studied the pleadings, documents filed together
with the submissionsof both parties. It is of the considered opinion
that demurrage fees is in the nature of rent for the use of property
of the international carrier. To ensure the proper and timely return
of the containers, international shipping carriers charge the
importers/consignees demurrage fees for their failure to comply
with their obligation.
28.

The proper taxation of demurrage fees has become a hot issue
within the shipping industry after the Philippine Court of Tax
Appeals issued an EN BANC decision in 2006 in Steamship
Company of Svendborg And Steamship Company of 1912 vs.
Commissioner of Internal Revenue, ruling that demurrage fees are
considered ordinary income subject to the regular tax. Adopting the
2006 CTA decision, the court clarified that demurrage fees are in
the nature of rent for the use of property of the international
carrier.

29.

The Tribunal notes that the importer paid the demurrage based on
the local invoice raised by the Appellant, being the agent for the
non-resident person. Therefore the payment by the importer
cannot be construed as payment made to a non-resident person.
Indeed there is no contention that demurrage income was earned
or derived from Kenya by a non-resident company and that any
income earned or derived from Kenya should be taxed here in
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Kenya. It is expressly clear that Section 35(1)(c) of ITA requires
deduction of withholding tax by a person upon payment of an
amount to a non-resident person not having a permanent
establishment in Kenya in respect of a rent, premium or similar
consideration for the useor occupation of property.
30.

The freight covered the period from the origination of the shipment
till the arrival of the shipment into Kenya, which also included free
time allowed for the importer to clear the consignment to release
the container. The liability of the importer towards demurrages
originated within Kenya after the expiry of the free time and hence
should be considered as the income derived from Kenya by the
non-resident principal of the appellant.

31.

The charge of freight on imports originates at the port of loading
while the demurrages are charged on the transaction happening
within Kenya and hence shall be considered as the income derived
from Kenya. Again, in accordance with the Section 35(1)(c) the
container is the property owned by a non-resident and the
payment for usage of container beyond the allowed free time is
termed as demurrage and hence shall attract withholding tax.

32.

It is not in dispute that the agent was the local representative of the
non-resident person, who derived income from Kenya and it was
the duty of the appellant to ensure that the taxes applicable in
Kenya are paid before remitting the funds to the principal. Any
clause of agency agreement, which contravenes the provisions of
Law of Kenya and deprives the Respondent of its revenue, is void.

33.

The importer was under an obligation to make full payment of
demurrages to the appellant to ensure that his goods are releasedto
him without any hindrance and as such the importer was not
allowed by the appellant and/or their principal to deduct any
withholding tax. However, that did not absolve the appellant, who
was the agent of the non-resident person, from deducting the
withholding tax while remitting the funds to its principal.

34.

The Tribunal notes that while it is the responsibility of the importer
to withhold the tax while making the payments to the non-resident
person, the same payment was collected by the appellant from the
importer for remittance to then non-resident person, who is the
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Principal of the appellant. By accepting the amount locally from the
importer, the Appellant assumed additional responsibility of acting
as an agent of the importer for making payment to the nonresident person. Hence, the appellant was liable to remit the
withholding tax to the Respondent.

.'-'

35.

The evidence adduced shows that, the Appellant makes all the
payments on demurrage to the Shipping line and has also accepted
that it maintains a bank account where all monies collected for the
Shipping line are banked. The Tribunal notes that, the demurrage
charges are not part of freight and that the person making the
payments on demurrage to the Shipping line is the Appellant.

36.

The Tribunal notes that the Agency Agreement between CMA CGM
Marseille - France and CMA CGM Kenya, clause 1.15 states that
"All container demurrage and detention must be collected from
receivers/shippers and credited to the Principal as per instructions,
unless reductions are granted in writing by the Principal".

37.

Moreover it is noted that that the invoices for demurrage are raised
by the Appellant and the importer pays the demurrage amounts to
the Appellant according to the invoice, otherwise the importer
would lose the container deposit in the event it makes any
deduction on the invoice payment. The Tribunal also notes that the
amount to be charged on demurrage is within the control of the
Appellant.

38.

The upshot of the above is that the Tribunal finds that demurrage
for use of containers is not part of freight, should be treated as
income derived from Kenya by a non-resident person thereby
attracting Withholding Tax and the person liable to withhold tax is
the person who collects the demurrage fees and pays to the nonresident person, in this case the Appellant.

ORDER
39. This Appeal lacks merit and is hereby dismissed with no order as to
costs.
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DATED and DELIVEREDat NAIROBI this 9th Day of December, 2016
In the presence of:BAHATI MWAMUYE ADVOCATE &
OSBORNE WANYOIKE(PWC)
for the Appellant

NAFT All OYUGI for the Respondent

JOSEPHnsjE K. MMNGi
CHAiRPERSON -

....................

~;I~~

JOSEPH WAc~·7
MEMBER
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BONIFACE DIMMO
MEMBER
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