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REPUBLIC

OF KENYA

TAX APPEALS TRIBUNAL
APPEAL NO. 20 OF 2015
BETWEEN
CARE INTERNATIONAL

IN KENYA

APPELLANT

-VSTHE COMMISSIONER

OF DOMESTIC TAXES

RESPONDENT

JUDGEMENT
The Appellant filed its memorandum of Appeal on

7th

March, 2015 listing six (6)

grounds of Appeal.
Its prayers are set out in the Memorandum of Appeal and are basically prayers A,
B, C and D thereto:

a) That the Respondents

failed to take into account the prOVISIOnsof the

agreement between the Appellant and the Government of Kenya executed on
26th November

1985 which provide that the personal

emoluments

and

allowances paid by Appellant in respect of all its programs, to personnel
who are in Kenya for the sole purpose of working on Care Projects, are
exempt from taxation in Kenya.

b) That the Respondent failed to take into account its conduct, and the conduct
of other agencies of the Government of Kenya, in the consistent observance
of the terms

and conditions

of the Agreement

by agencies

of the

Government of Kenya to the current date.
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c) That the Respondents erred in its decision to refuse, decline and or fail to
take into account provisions of a valid, lawful and effective Agreement
between the Appellant and the Government

of Kenya in so far as the

taxation of expatriates in the employment of the Appellant was concerned.

d) That the Respondent erred in its decision to issue assessments in respect of
emoluments for which taxes had already been deducted and paid.
In support of its memorandum of Appeal it filed its statement of.Facts the same
day.
The Respondent on the other hand filed its response dated 25th April, 2014 on the
28th April, 2014.
When the appeal came up for hearing on the

27th January,2016 the parties by

consent agreed that there were only two(2) issues for determination

being the

issues set out in the Appellant's prayers Band C afore stated.
In respect to the Appellant's prayer B it undertook to provide documents in support
of its claim that the amount of Kshs. 5,660,068/= demanded by the respondent had
been paid in full. The parties also agreed to dispose off the appeal by way of
written submissions.
The parties agreed that a vital document for the determination

of the dispute

between them is the agreement dated 26th November, 1985 (The Agreement) which
expresses itself as having been entered between Care International Inc. a different
entity from the Appellant and the Government of the Republic of Kenya.
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This is as it should be as the appeal substantially revolves around the, interpretation
of the provisions of the said agreement.
A perusal of the various documents filed by the parties clearly demonstrates that
the contents and validity of the said agreement was a matter of great contention
between them.
During the hearing of the Appeal however, the Appellant furnished the Tribunal
with a duly certified copy of the agreement which certification was in the original
by the Principal Secretary to the National Treasury, the certification having been
effected on the 2ih July, 2015. The Respondent having been confronted by the said
certified copy of the agreement readily conceded to its existence and to its validity.
The parties thus by consent agreed that the contents and the validity of the
agreement were not in dispute and that the Tribunal could proceed to treat the said
agreement as an authentic document.
As observed above Appellant's

case principally revolves on the interpretation of

the said agreement. In its interpretation clause C at page 2 of the said agreement
plainly means that the expatriates employed by Care International Inc. (CARE) are
exempt from payment of taxation for personal allowances and emoluments to its
personnel who are not ordinarily Residents in Kenya but who are in Kenya for the
sole purpose of working on CARE projects (Expatriates).
It is significant however that neither party was able to present an original of the
agreement to the Tribunal.
The parties duly filed their written submissions

as ordered and the Tribunal

allowed them to highlight those submissions on the 18th February, 2016.
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During the highlighting of the submissions the respondent conceded that the sum
of Kshs. 5,660,068/= demanded from Appellant had been paid in full with the
result that this prayer by the Appellant was allowed by consent.
The Tribunal

accordingly

adopted

the said consent

as its own order and

consequently formally allowed the said prayer.
Needless to emphasis, the Appellant relied heavily on the provisions of the said
agreement. It reiterated
expatriate's

employees

that the emoluments

and personal

are subject to exemption

allowances

of its

within the meaning

of the

provisions of S13 and 14 of the Income tax Act (Cap 470) (the Act) and paragraph
27 of the first schedule of the said Act.
It argued that the exemptions arose for the following reasons:
i)

The emoluments are paid from foreign sources.

ii)

The operations of the Appellant and the payment to its expatriate-s
employees are in relation to an agreement to which the government is
a party and that the emoluments are paid to the said expatriates for the
sole purpose of performing duties under the agreement.

The Appellant urged the Tribunal to find in its favor as the exemptions it sought
complied with the provisions of the said said Act.
The Respondent

on the other hand maintains that the prOVISIOnsof the said

agreement do not exempt the appellant from payment of taxes by way of personal
allowances and emoluments of the Appellant's employees recruited outside Kenya.
The respondent further states that Sections 2,3,5, and 37 read together with Section
13 and paragraph 26 and 27 of the first Schedule of the Act disentitles the
Appellant from claiming exemption for its expatriate employees who are paid from
external sources by CARE.
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The Respondent extensively argued that the meaning of resident as set out in
Section 2 of the Act meant that the said expatriates were liable to pay Tax on their
personal allowances and emoluments. The respondent's central argument was that
it was "Residency"

as defined in the said Section which determined

whether

exemption from payment of personal allowances and emoluments would apply or
not. It argued that as these expatriates resided in Kenya during the period of
assessment, they were not exempt from payment of the said Tax.
The Respondent did not proffer any argument as to why the clear provisions of the
agreement did not apply to the Appeal though it had conceded to its validity.
Weare

inclined to take the view that the Doctrine of the freedom to Contract is

wholly applicable to this case with the result that we shall uphold the Provisions of
the said agreement.
In relying on the Provisions of the said agreement and the reading of the relevant
provisions of the said Act we make the following findings;
1) The Provisions of Section 13, 14 and paragraph 27 of the first Schedule
of the said Act are in consonance with Clause C at page 2 of the said
agreement which states as follows: Exempt from Taxation Personal
Emoluments

and Allowances

paid by CARE

to its externally

recruited personnel who are not ordinary residents of Kenya, but
who are in Kenya for the sole purpose

of working

on CARE

projects" .

2) We are persuaded by the material before us that the emoluments and
personal allowances

payable from foreign sources in respect to the

Appellant's expatriates Employees for the duties performed in Kenya in
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connection with technical assistance to which the Government is a party
are exempt from Tax liability especially where the express provisions of
the agreement states that as in the present case.

3) Since the Parties have conceded to the validity of the contents of the said
agreement we need not embark on an exhaustive interpretation of the Act
as we are satisfied that Clause C of the said agreement

provides

exemption to the Appellant's expatriate employees who work specifically
on CARE projects, we are satisfied that this clause accords with the
provisions of the said said Act.

4) We are, however, surprised that the parties hereto did not address the
provision of Clause H (third C) of the said agreement which provision
specifically

defines

the limits

of the exemption

granted

by the

Government

of the Republic of Kenya to CARE in respect to the

exemption of the Taxes for their personal allowances and Emoluments.

On our part we are alive to the provisions of Clause H(i) at page 4 of the said
Agreement which when read together with Clause C at page 2 of the said
Agreement provides that the Government of the Republic of Kenya agreed to allow
four (4) regular International

Staff and professionally

qualified Non-Kenyan

expatriate Personnel of CARE International to be issued with work permits gratis.
It is therefore plainly clear that the exemption from payment of tax for the
emoluments and personal allowances of the Appellant's

expatriate employees is

not a carte blanche exemption and is strictly limited to the said four (4) regular
expatriate employees as provided by the said provision.
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The tribunal consequently

hereby orders that the Four (4) most highly paid

expatriate employees of the Appellant are hereby exempt from payment of taxes
for personal Allowances and Emoluments for the period of the assessment being
the years 2008,2009,2010

and 2011.

The Parties are further ordered to agree on the total figure of exemption from
payment of Taxes for Personal Allowances and Emoluments for the said Four (4)
Employees

during the said period of assessment

and to communicate

to the

Tribunal the said figure within Seven (7) days from the date hereof after which the
tribunal will make final Orders.
It is so ordered.
Judgement to be delivered on

is" March

2016.
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Orders Accordingly
A.G.N. KAMAU
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(MEMBER)
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