REPUBLIC OF KENYA
IN THE TAX APPEALSTRIBUNAL
APPEAL NO.l08 OF 2015
DIAMOND INDUSTRIES LIMITED

APPELLANT

=VS=

COMMISSIONER OF DOMESTIC TAXES

RESPONDENT

JUDGEMENT
BACKGROUND
1.

2.

The Appellant

is a limited liability company

in Kenya,

whose principal activity is the production

of edible oil and soap.

The

Section

Respondent

is established

Revenue Authority
mandate

under

The

of assessment,

Appellant

3 of the

Kenya

Act, Cap 469 Laws of Kenya, charged with the
collection

and

revenues on behalf of the Government
3.

incorporated

sells its products

accounting

for all tax

of Kenya.

locally

and

exports

some

to

Ethiopia, Somalia and Southern Sudan.
4.

The

Respondent

involved

received

information

that

in tax evasion and commenced

the

Appellant

investigations.

During the

investigations

the Appellant

presentations

before a decision could be made on under declaration

of income

was given an opportunity

was

in respect of Corporation

to make its

Tax and Value Added Tax,

(VAT) for the years 2007, 2008 and 2009.
5.

The Respondent

carried out a comprehensive

the Appellant's

tax affairs covering

compliance

the period

2007

check on
to 2009,

during the month of January 2010.
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6.

On 16th February 2010, the Respondent
vested

under

entered

Section 31(1) of the VAT Act Cap 476,

the premises of the Appellant

were carefully catalogued
7.

in exercise of its powers

and collected

repealed,

records that

and serialized in an inventory.

On 27th February 2010, the Appellant gave the Respondent
the records which it wanted
operations

a list of

back in order to continue with its daily

and the same records were thereafter

released

by the

Respondent.
8.

The Respondent

communicated

the Appellant
Appellant

vide its letter

responded

Subsequently,

26th October

dated

to the Respondent's

to

2011 and the

findings vide two letters

2011 and 16th February 2012.

dated 4th November
9.

the findings of its investigations

the Appellant's

tax consultant

and the Respondent

held several meetings to. try and resolve the issues raised by the
Respondent.

The parties also engaged

each other

via ernails and

letters.
10.

On IO" August 2012, the Appellant
Additional

was served with a Notice of

Assessments for the years 2007,

Kshs.24,927,620/=

Kshs.461,909,410/=

and

2008

and 2009

for

Kshs.487,029,528/=

respectively.
11.

The Appellant
dated

objected

21st September

to the additional

assessment vide its letters

2012, 25th September

2012, 26th September

2012 and 28th September 2012.
12.

In a meeting held on 10th October
Appellant's

tax consultant

the Respondent's
whenever

2012, the Respondent

agreed that the documents

possession

and the

retained

in

could be accessed by the Appellant,

necessary.
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13.

Based on the tax audit
meetings

with

Respondent

the

findings,

Appellant

confirmed

the

and

Respondent

assessment

14.

2008

to

Appeal

against

and

Notice to the Appellant.

Being dissatisfied with the decision of the Respondent,
Intention

the

of Corporation

Tax and Value Added Tax owing for the years 2007,
2009 and issued a Confirmation

several

20th July 2013,

on the

the additional

held

the

Assessment

was

a Notice of
filed

by the

Appellant on 8th May 2014 to the defunct Local Committee.
15.

Subsequently,
Facts were

the Memorandum

of Appeal and the Statement

filed by the Appellant

service, the Respondent

of

on 12th May 2014 and upon

filed and served its Statement

of Facts on

11thJune 2014.

THE APPEAL
16.

The appeal

is premised

on the grounds

as restated

herein

below;
a) THAT on
without

16th

February

2010,

the

any notice or a Court Order,

offices/business
possession

premises,

ransacked

all the Appellant's

Respondent's

officers,

raided the Appellant's
and

took

into

books of accounts,

their

records and

files which the officers listed under serial numbers 1 to 81.
b) THAT the said officers gave no reason at all to the Appellant
for raiding the offices and confiscating the documents
at paragraph

6 above.

c) THAT subsequent
representations,
correspondences
but without

as stated

to the raid, the Appellant
both

personal

appeals

made
and

in effort to retrieve the confiscated

several
through

documents

success.
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d) THAT the said documents

are still held in the Respondent's

custody to-date.
e) THAT no notice in writing requiring the Appellant
for examination
other

by the Respondent

documents

Respondent's

was

officers

served

to produce

any books of accounts and
on

as required

the

Appellant

under

the

by

the

provisions

of

Section 56 of the Income Tax Act Cap 470, (ITA) nor did the
officers produce any Court Order under Section 119 to the said
Act to warrant the officers' actions stated herein above.
f) THAT the Respondent's

letter dated 10th August 2012 gave the

basis for the assessed additional

incomes that were allegedly

not taxed by the Appellant in the years 2007 to 2009 as:
i)

Comparison

of the Appellant's

average production
ii)

selling price being below

costs of products.

VAT was raised against exports

sales of goods

Appellant which the Respondent

suspected not to have

been exported

hence the goods attracted

by the

VAT as local

sales.
g) THAT the

basis upon

alleged additional

which

taxes was

the

Respondent

disputed

by the Appellant

also stated precisely the grounds of objection
assessment in the Objection
and further in the Appellant's

assessed the
who

to the additional

Notice dated 21st September

2012,

letter ref: LC/P051109854H/(411)

dated 28th September 2013 regarding the same subject.
h) THAT

the

period

Respondent
books/documents

from

took

16th

possession

February
of

in the raid stated above

when the Respondent

2010,

when

the

Appellant's

herein to the time

raised the alleged additional
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dated 10th August 2012 which the Appellant
inordinate

meetings

Appellant

was an

delay of two years and six months.

i) THAT following
several

disputed,

the Notice
between

of Objection

by the Appellant,

the Respondent's

officers and the

and its tax agents and several correspondences

exchanged

over the intervening

period

between

and April 2014 in which the disputed additional
KSh. 782,297,667.00

by the Respondent

in efforts to resolve the matter
Respondent's

were

August 2010
assessed tax of

were deliberated

through

on

discussions with the

officers.

j) THAT the figures contained

in the Respondent's

assessment

letter of 10th August 2010 were block figures which did not
provide details explaining

how the additional

assessed tax was

arrived at.
k) THAT as stated in the Respondent's
2010,

the

records

Respondent

and

employed

and the average

books which weretn

production

to determine

product

said letter of 10th August
formulas

which

the

the average

product

cost

selling price were in the Appellant's

the Respondent's

possession.

I) THAT the Appellant as stated at paragraph
was never afforded any opportunity
alleged additional

17 of the said letter

to verify the source of the

tax since the books were and are still held in

the custody of the Respondent.
m) THAT

the

Appellant

Respondent

is demanding

based on alleged additional

the

Corporation

Respondent

is

not

from

the

assessment the source of

which have neither been fully explained
n) THAT

payment

nor broken down.

justified

in

Tax and VAT in the alleged additional
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.-

as the assessments

were

purely

books which the Respondent
books/documents

based

on

information

and

claims to have obtained

from

held in its custody but which it had denied

the Appellant access to.
0) THAT

all soap

products

manufactured

and

sold

by the

Appellant differ in quality and accordingly they vary in product
costs and product selling prices.
A4?

p) THAT the prices of imports/ of cruJae palm oil which is the main
.11

raw material for the Appellant's
International

oil producers

production

are determined

by

and the value of the US dollar per

drum on daily basis.

-,

¥

q) THAT for expbrted sales, the values being recorded
dependent

on the' Kenya Shilling against

,.
rate used at the time the sale is!;corded.
'$"

'%

US dollar exchange

r) THAT it is the value of the US dollar exchange
.

1;

,

./

as sales are

rate against the

•

Kenya Shilling on daily basis that determines
%',

price of crude

'Th

palm oil fo~ the imports by the Appellant
costs of other 'incidental

manufecturing

opening

stocks

and

",

""

closing

to which are added

costs and that it is the

of" each

commodity

which

determine

how much the raw material that is required

to be

channelled

into production

cost.

A

and ultimately the production

s) THAT in the light of the facts above,
product

cost against the average

stated in the Respondent's
give utterly distorted

comparing

product

the average

sale price, as was

letter of 10th August 2010 would

figures that cannot be used as the basis of

an assessment for additional

income.
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t) THAT in the years 2007,
annual

audited

accounts

2008

reported

and 2009

the Appellant's

gross profits and not gross

losses.
u) THAT the gross profits should be proof enough

to interpret

that average selling price for each year in 2007 to 2009 must
have been higher than the average product

cost over the years

and not otherwise.
v) THAT the Respondent

has confirmed

in its letter dated

10th

August 2010, that all the export entries in 2007 to 2009 were
duly rotated

as per customs procedures

being exported

to show that the items

left the country.

w)THAT the claim in the letter dated 10th August 2010, that some
exports

may have not been exported

on that basis, additional
was in contravention

(which is incorrect)

and

VAT assessment which was demanded

of tax law on exported

goods.

x) THAT the assessment was based on mere suspicion not backed
by facts.
y) THAT the Respondent

failed to produce

which VAT was not charged to support

any document

on

the alleged additional

assessment for VAT.
z) THAT the Appellant

has already

paid to the Respondent

taxes for the years 2007 to 2012 which are contained
returns

and now the Respondent

taxes amounting
additional
Appellant's

notice of objection

in the tax

seeks to collect additional

to Kshs.948,938,938/=

tax which the Appellant

all

on grounds of alleged

has already disputed

and the dispute

in the

has not been

resolved.
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aa) THAT the Respondent
assessment
verify

has assessed additional

but has denied

the

sources

of

books/documents

the Appellant
the

from

alleged

which

the

tax on disputed

any opportunity

assessment

from

the

Respondent

got

the

assessment which are still held in the Respondent's
sources which the Respondent

to

custody, the

has refused to disclose to the

Appellant.
bb ) THAT the demand
the Appellant

notice by the Respondent

of Kshs.948,938,938/=

for payment

by

before determination

of

this Appeal will greatly prejudice the right of the Appellant to
fair and conclusive hearing of the dispute.
cc) THAT the action

of lpslsting on payment

of the additional

c,

assessment in the light of the incorrect

basis of the assessment

Th

based on the average product cost against average selling price
on which has been wrongly
source

of the

additional

based and on the fact that the

tax

has not

been

disclosed

and

explained to the Appellant was unreasonable and unfair, and in
",
breach of the righ't'bto fair administrative action.
\

,
\,

dd) THAT in the circumstances,
Kshs.948,938,938/=

was

c,

the demand
irrational,

for the payment of
disproportionate

and

inconsiderate.
ee) THAT it would
payment

be unfair to compel

of the disputed

clear that the Respondent
pertinent

additional

assessment

did not want

facts of the case as detailed

should show that no additional
ff)

the Appellant

THAT the demand

to make

when

it was

to consider

all the

above

herein,

which

tax is due from the Appellant.

letter dated

reviewed in the light of the attempts

15th April 2014, should be
by the Appellant over the
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intervening
resolved

period to have the disputed

through

Respondent

additional

making the documents/books

assessment
held by the

accessible to the Appellant to verify the source and

details of the assessed tax with both parties represented.

PRELIMINARY OBJECTION
17.

The Respondent,
Statement

at the time of filing its Response together

of Facts, simultaneously

raised a Preliminary

with the
Objection

on the following grounds that;
a. The appeal was filed out of time, beyond the statutory

period

of 30 days
b. The appeal was defective

in form as it was not drawn

filed as required by the Income Tax (Local Committee
Rules (Rules under. Section 82) as it did not

and

Rules)

set out the

grounds of appeal under distinct heads.
18. The Tribunal directed that the Preliminary Objection
with together

would be dealt

with the main hearing of the appeal.

HEARING
19. During the hearing, the Tribunal with the concurrence
proceeded
20.

by way of oral evidence, oral and written submissions.

The Tribunal
necessary

of the parties

in the course of the proceedings,

for the just determination

parties to furnish
determination

having found

of the matter

and file several documents

ordered

it
the

to assist it in making a

of the dispute herein, as follows;

a) The Appellant was ordered to file Ledgers copies, Creditors and
Debtors Ledgers at the end of each accounting

period for the

years 2007, 2008 and 2009.
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b) The Appellant

was also ordered

issued by the Local Committee

to file and serve the orders

as alluded to, in its evidence in

relation to release of the relevant files.
c) The Appellant
verification

to provide

reports

and file the certificates

and commercial

of export,

invoices for the relevant

period.
d) The Appellant
dated

3rd

Consultancy

was further ordered

July

2015

from

to file a copy of the letter

its

tax

agents,

Littlewoods

Limited addressed to the Respondent.

e) The Respondent

to file and serve the security pass document

dated 7th February 2012 within seven days thereof.
21.

In obedience

to the said order, the parties furnished and filed part

of of the documents

and also served upon each other on diverse

dates.

APPELLANT'S ARGUMENTS
22.

The Appellant

submitted

that it rendered

records, books of accounts, vouchers,

to the Respondent

all

import and export entries as

required under Section 56(1) of the Income Tax Act, Cap 470 (ITA)
and regulations thereto.
23.

It was the contention
declaration
accounts,

of the Appellant

and disclosure of all proceeds of revenue in its books of
to the Respondent

including

including VAT and Corporation
24.

The Appellant
Kshs.948,
Respondent

that it regularly made full

argued

938,938/=

tax returns

Tax.

that the additional

revenue

which

and

for payment

it disputed

of the disputed

capricious and unfair considering
based on incorrect perception

for all taxes,

assessment

demand

assessment

that the disputed

by the

is punitive,

assessment was

that some of the Appellant's
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were sold at prices below direct product

cost on comparison

of

average product costs against average product selling prices.
25.

It further

argued

perception

that the assessment

that some of the Appellant's

been exported
opportunity

and that the Respondent

deemed to have been obtained

may not have

declined

to afford it an

from the Respondent
assessment

within

by the Respondent.

for the demand
fourteen

assessments against any

from which the assessments were

According to the Appellant, the demand

Appellant

products

to verify the alleged additional

books of accounts or documents

26.

was based on an incorrect

days

letter dated 15th April 2014
of payment

was

intended

to drastic and punitive circumstances

not been explained

and the Appellant

of the disputed
to

expose

the

as the demand

had

was not allowed

to verify

the alleged assessment against its books of accounts which were still
in the custody of the Respondent.
27.

The Appellant

stated that it dutifully

taxes including

VAT and Corporation

paid to the Respondent
Tax which were

all

due and

payable and the Appellant did not under declare any taxes from its

"

sales transactions.
28.

The Appellant

submitted

the Respondent
were

to allow it access to its books/

in the Respondent's

disputed additional
29.

that it is on record that it made pleas to

submitted

2014 should

be reviewed

through

to facilitate

which

in resolving

the

assessment.

The Appellant

intervening

custody

documents

that the demand

letter dated

15th April

in the light of its attempts

over the

period since August 2012 to have the dispute resolved
re-examination

of

the

assessment

with

both

parties

represented.

Judgement Appeai No.l08 of 2015 (Diamond Industries Limited)

Page 11

30.

During the hearing the Appellant
Himmatlal

called one witness,

Mr Paresh

Patel, who is the managing director of the Appellant.

He

testified as follows;
a) That the costs and revenues

established

by the Appellant's

company were correct.
b) That the company

produces

variety of soap brands, sizes and

quality ranging from raw bar soap in various sizes in various
packages

and in various

different composition.

colours

including

others,

for example

for different
litre,

Sunny

also produces variety of

Bright,

sectors of the market.

,

from V2 litre,

soaps with

Within the ,soaps itself there are different

inputs of different value. The company
oil products,

toilet

"

2

Raha

Fry among

Packaging

varies

Iitresk3 litres, 5 litres, 10 litres and 20

litres,
c) That the production

cost '\, includes the 'cost of raw materials,

process cost i.e. electricity,' labour,
rnaintenance.Jqsurance,
d)

That

before

packing materials cost among others,

pricing a product.

consideration,

it is important

the priciqg of the competitors

product price can withstand
e)

overheads like equipment

That the company

to take into

to ensure that the

the competition.

takes into account the cost of raw materials

and adds up the processing cost and packaging cost to arrive at
the selling price after adding a satisfactory profit margin.
f) In response
price shown

to the Respondent's
in the commercial

observation
invoices

that the selling

was not the actual

selling price, the witness asserted that the prices shown in the
commercial

invoices were the ones posted in the accounts and

for which the taxes were paid. He also stated that the selling
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price, which was agreed

with the customer,

which was shown on the commercial

is the amount,

invoice and that was the

amount the customers paid to the company.
g) The witness stated that the company
years 2007,

made profits during the

2008 and 2009 and it was wrong to say that the

products were sold below the cost of production.
its arguments,

the Appellant

attached
,

loss accounts for the mentioned
h)

In support of

copies of the profit and

years.

That with a view to .increase turnovers,

the company

opted

"

to

reduce

financial

its gross margins.
statements

However,

that the company

it is clear from
still made

the

some gross

profit during all the \ years referred herein.
i) That the amount
the .:invoice
towards

received from a customer

value

as. the customer

may be higher than
~

pays additional

amount

security deposit adjustable when the transporter

all export documents

duly stamped for export to the company.

~

'

After recei~ing 'tte confirmation
documents,

returns

th~amount

of export

will be retained

through

the export

as a revolving

facility

"ilks

for future export transactions.
j)

That the entire stock. ~nnot

be considered

as sale as after

receiving the crude palm oil, the same would

be refined and

shifted to the tanks and thereafter

the same is filled and packed

into specified cans. Even after the packing, the same remains in
the store as finished stock but only after the delivery is made to
the customer,

an invoice is raised and then it can be considered

as sale.
k)

That there would
moisture

be a process loss of 10 per cent, including

loss of 5 per cent, during the production,
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not taken into account by the Respondent

while computing

the

assessment.
I)

That the scribbling notes in the directors'

dairy were made to

remind him when the customer spoke on phone and that it has
no relevance to the final price charged to the customers.
m)

That the documents

were rotated

prove that the products
export documents

properly with all stamps to

left Kenya. He also confirmed

bear the rotation

that the

number on the back of the

documents.
n)

That

he was

documents
carted

unable

to

as evidence,

produce

counsel

possession

produced

till date.

a security

When

Pass dated

back from the Respondent's

the witness mentioned

of the

export

and books were

and the same remain

showing that four box files containing
collected

copy

as all files, documents

away by the Respondent

Respondent's

any

the
7th

in the

Respondent's
February

2012

TREO documents

were

offices by the Appellant,

that he had no knowledge

of the same as

he was not the one who collected them.
0) That the company
under
required

undertook

a TREO agreement,

production
wherein

the

to pay VAT on raw materials

materials used in production

of export

of export

products

Appellant

was

and any other
products.

not
input

In such cases,

the export must be verified and stamped by the TREO officers at
the border to confirm that the goods left the country.
p)

That the Appellant

maintains

whose TREO department
all exports
properly

audit the exports to satisfy itself that

have materialised
rotated

a deposit with the Respondent

as declared.

and not stamped

If any export

is not

by the TREO officer at the
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·"
border, the Respondent
on such unproven

is empowered

exports

to adjust the amount due

from the deposit.

TREO itself is a valid proof that the export

Cancellation
products

of

left the

country.
q)

The witness revealed that the company
products
the

during the year 2007

Respondent

during

established

the year 2007.

documents

never exported

and failed to understand

its figures

He further

towards

argued

that

must relate to some other company

any
how

the

exports

those

export

and not to the

Appellant.
r) That he could not establish when the company
of edible oils but he maintained

stopped

export

that the same might be during

the year 2012.

RESPONDENT'S ARGUMENTS·
31.

The Respondent
upon

it

submitted

pursuant

repealed,

Upon

to Section

31(1) of the VAT Act

lawfully entered the Appellant's

relevant documents
32.

that in exercise of the powers

perusal

of the documents

director

Cap 476,

premises and collected the

for examination.

offices, the Respondent
Appellant's

vested

collected

from

the Appellant's

found scribblings in a dairy belonging to the

which implied that the Appellant

was under

declaring the selling prices to declare lower profits for tax purposes.
33.

In the opinion of the Respondent,

from the documents

carted away,

two issues came out :a)

The Appellant was under cutting the selling price to supress its
taxable

income.

Prices charged

by the Appellant

to one

customer could vary.
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·.
b)

Although

the Appellant

declared

some

sales as export

of

products,

the goods did not leave the country.

consumed

locally and hence chargeable to tax at the standard

They were

applicable rate.
34.

The Respondent

submitted that the Notice of Additional

on IO" August 2012. The Appellant

was served on the Appellant
objected

to the additional

September

Assessment

assessment

2012 and 26th September

vide

its letters

dated

21st

2012. Thus, the Appellant was

late in making its Objection.
35.

It was the Respondent's
consultant

argument

have been applying

time even

after agreeing

The Respondent

on the timelines

needed

to be observed.

through

emails, phone calls and letters for the Appellant

The Respondent

and its tax

delaying tactics by asking for more

with the Respondent

what was required as evidenced
36.

that the Appellant

had to do

reminders
to present

by its email dated 13th March 2013.

was categorical that from the Appellant's

invoices,

bills of lading, customs import entries, the Financial Director's dairy,
import duty payment

records among other relevant documents

the

2007

period

between

discrepancies

and

in the Appellant's

2009,

there

gross profit

were

for

unexplained

margins.

There

was

volatility in annual profit margins for the years under review.
37.

The Respondent

with a

view to establish the cost of production

and the cost of sales, vide its letter I&E/MSA/057/2010
October

dated 13th

2017 requested the Appellant for the price list and product

costing, which

it failed to provide.

justify the selling prices that were
production

The Appellant
found

could thus not

to be lower

than the

costs.
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38.

In the absence
records,

of the Appellant's

the Respondent

information

computed

available

in the

price list and product
the product

Appellant's

accounts for the period under investigation

costing

costing from the

records

and

audited

and raised an additional

tax assessment based on the Average Production

Cost (APC) and the

Average Selling Price (ASP).
39.

To arrive at the APe, the Respondent
materials,

accounts

additional

the cost of raw

the cost of packing and factory overheads.

raw materials was generated
audited

considered

from the Appellant's

for the period

tax assessment

The cost of

own records and

under investigation

and raised an

based on the APC and ASP. The cost of

raw materials was adjusted

to take into account

the opening

and

closing stocks for each accounting year.
40.

The Respondent
from

submitted

the Appellant's

that the cost of packing was obtained

records

and

it was

also adjusted

for the

opening and closing stock to come up with only the cost of products
that were sold in every accounting year.
41.

Similarly, it is worth
from the Appellant's
without

42.

The

noting that the cost of overheads
audited

accounts

was picked

and the same was applied

any adjustments.
Respondent

following

stated

that

the

APC analysis

resulted

in the

costs (per kilogram) for the respective products :-

SOAP

OIL

2009

74.29

90.31

2008

60.51

85.10

2007

31.80

-

YEAR
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43.

The ASP was arrived at by computing

the average selling price of all

the products that were sold over and above the average production
cost as computed

by the Respondent

cost. The justification
business to make

for this is that the Appellant

profits and it could

products below the production
44.

The ASP (per kilogram)
production

46.

not have

production

was and is still in
been

selling the

cost.

was arrived

at after computing

average

cost was as follows:-

YEAR

SOAP

OIL

2009

113.62

96.67

98.18

93.53

2007

61.08

-

It was the Respondent's

argument

,

2008

45.

using the average

that the products,

whose selling

price had been supressed, were uplifted in accordance

with the ASP

resulting in additional

income amounting

the years 2007,2008

and 2009.

It was the Respondent's
enough

time to respond

assessment.

To support

contention

to Kshs.782,297,667/=

that

it gave the Appellant

to the issues raised before
its argument,

Republic v Kenya Revenue ex-parte

for

the Respondent

confirming

its

cited case of

Total Kenya Limited (2012) in

which the Court held;
H••••

I agree with counsel for the Respondent

of correspondence

in this instance

provided

Judgement Appeal No.108 of 2015 (Diamond Industries Limited)
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opportunity
opportunity

to

be

heard

was afforded

and

to

present

its case.

from the time the first demand

issued on 8th February 2001 and this opportunity
until

at least 4th May

circumstances

That

2001.

I therefore

was

was available

hold

that

in the

of this case there was no denial of natural justice

"

47.

The Respondent

submitted

that the

Appellant's

tax consultant

letter dated 11thApril 2013 came up with the Appellant's
the APC and it noted

that with the exception

tallied with the Respondent's

YEAR

APPELLANT'S FINDINGS
SOAP

"",

01L"",,'1l'

.

90.31

2008

60.51,

85.10
,

30.,18
'''<

"-

RESPONDENT'S
FINDINGS

74.29

2007

of 2007, the figures

""'"

2009

"'

workings on

workings as shown below :-

\\.
p'

by a

SOAP

OIL

74.29

90.31

60.51

85.10

31.80

-

,

,/'

\

,.

'"

"
48. The fact that both the Appellant's

and the Respondent's

APC tallied

".

confirms that the Respondeht's'rflndlngs

were correct

Appellant

prices in order

declare

had understated

the income.

the product

This is further

evidenced

profit margins for the period under investigation

and that the
to under-

by the erratic gross
as follows:

a) 2007 - 20%,
b) 2008 - 16%
c) 2009 - 5%.
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49. In support

of its arguments,

the Respondent

referred the Tribunal to

the case of Republic v Commissioner for Income Taxes and another
exparte Qplast Industries Limited (2015), wherein

the learned Judge

referred to the decision in Contact Network Limited v Commissioner
General, KRA & another (supra) where

it was held that;

~~.... it is clear from a reading

of the said provisions

Respondents

with powers

payable

are indeed

in

certain

sufficiently

shown

clothed

circumstances.
that

those

The

that the

to estimate

taxes

Respondents

circumstances

existed

have
in

Applicant's case ..... Honesty is crucial in self-assessment.
moment the Applicant gave false information
invited the Respondents

the
The

about his business, it

to conclude that its tax returns were not

true or correct ..... "
50. According to the Respondent,
Appellant
have

Appellant's

exported
of

had

VAT.

The

exports,

Respondent

produced
confirmed

been

consumed

Respondent

locally,

was

which were confirmed

genuine documentation,
51. The

was made since the

was unable to prove that some of the goods alleged to

been

payment

the VAT demand

but

categorical

without
that

the

to have exited and had

were taken into account for zero rating.

argued

that

inspection

and

verification

reports

by the Appellant only showed that the goods in issue were
to be in the containers

and trucks at the departure

point

but the goods did not exit the border.
52.

Further,
Appellant's

the Respondent
export

entries with

were later returned
admitted

Judgement

admitted

that

rotational

it had carted
numbers

away

the

but the same

to the tax payer. At the hearing, the Appellant

that it had in its custody and would avail export entries to
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prove that the goods had been exported.

The Appellant

failed and

or neglected to do so.
53. The Respondent

further

relied on the case of Republic v Kenya

Revenue Authority Ex-parte United Millers Limited (2015) where the

Court held thus;

"in Kenya VA T functions in the same way like in South Africa.
Considering

that the duty drawback

prove of export,
the goods

can only be claimed upon

it is the duty of the exporter

did indeed

exit the country.

to establish that

The argument

by the

Appellant that the cargo left its control once the vehicles exited
its premises cannot hold. It has a duty to ensure that the goods
have left the country

since its claim for refund is premised

the fact that the cargo has exited

on

Kenya. To agree with the

Appellant would be shifting the burden of prove of export from

the taxpayer to the taxman ..... "
54. The Respondent
Respondent's
the Tribunal's

submitted

that

the burden

of proving

that the

tax decision was incorrect lay on the Appellant.
attention

It drew

to the case of PZ Cussons East Africa -vs-

Kenya Revenue Authority (2013) in which the Court referring to the

case of Pierson v Belcher (H. M. Inspector of Taxes) held that;
"where

there

Commissioner

is an

additional

upon the Appellant;

by cases such as HOYmaJ1
is upon the Appellant

'lP

assessment

made

by

the

it is perfectly clearly stated

Go-Vdt!r2fi T. C. ~,

which the onus

to show that the assessment

made upon

him is excessive and incorrect; and of course he has failed to do

so. That

is sufficient

to

dispose

of

the

appeal,

which

accordingly dismiss with costs..... "
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55. The Respondent

called one witness, Mr Antony Muita who testified

and stated as hereunder;
a) That he is presently working

at Kenya Revenue Authority

in the Tax Audit department.
worked

in the Investigation

At the material

and Enforcement

time he

department

from 2007 to 2009, based in Mombasa.
b) That the Appellant's

financial records

show volatility

of

profit margin during each year of the investigation.
c) The

witness

also

errjphasised

the

significance

of the

A'

formula

applied

by the Respondent

in ascertaining

the

APC and.t\CS.
d) That

once the goods

cross the border,

the other

side

proves the receipt of goods into their country by stamping
~.~

k

on the back side of the export
~, documents.
6

56.

Accordingly,
additional

the Respondent

Assessment

asked the Tribunal
-,

it established

to find that the

against the Appellant

for the

years 2007 to 2009 was properly assessed and ought to be upheld.

ISSUES FOR DETERMINATION
'"

57.

,

In view of the foregol'ng,4.the Tribunal having carefully studied the
parties pleadings,

submissions ~nd all the documentation

respectful opinion

that the issues for determination

is of the

are as hereunder

stated;
a) Whether
rotated
b) Whether
determine

the

Appellant's

goods

for export

were

properly

so as to qualify for zero rating for VAT purposes.
the Respondent

was right in adopting

the Average Cost of Production

a formula to

and Average Cost of

Sales in arriving at the Average Selling Price for the purpose of
ascertaining the profitability of the Appellant.
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58. The Tribunal having considered
the respectful opinion

the nature of the issues herein is of

that it will analyse and make findings on the

said issues simultaneously.

ANALYSIS AND FINDINGS
59. On the issue of the Respondent's

preliminary

objection,

the Tribunal

notes that having heard the parties, it is clear that the Appellant filed
its Appeal

on time. As to the issue of 'form"

Tribunal notes that the Appellant has enumerated

of the Appeal,

the

various grounds of

Appeal as is evident in Paragraph 16 hereinabove.
60. Furthermore,

the Tribunal notes that the Respondent

its preliminary

objection
Af,

during the proceedings

did not argue

or in the submissions

¥

stage. In so doing the~ Tril5tmal makes a finding that the Respondent

,

is deemed tg have abahdoned
61.

Moreover,

i!.

the Tribunal will not delve into legal technicalities

"form of the Appeal" but rather dwell in the substantive
Appeal so as to determine

like

issues of the

the tax dispute on its merits.

'¥

62.

The Appellant argue~ that the Respondent
and violated the Appellar:/~rights
and documents
The Tribunal

was in breach of the law

when it seized the latter's records

on the 16th February 2010 and carted them away.
notes that this fact is not disputed

by the Respondent

save that it justified its actions as acting within its powers.
63. The Tribunal agrees with the Respondent
as evidenced

by

the following

that it acted within the law

Section of the Law that

clothed it

with the said powers that justified its actions i.e. Section 31(1) of Cap
476,repealed,

which

~~n authorized
without

warrant

provides as follows;
officer

may,

at all reasonable

enter

any premises upon which any person carries on
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grounds to believe that a

business, or in which he has reasonable

person is carrying on business, in order to ascertain whether
Act is being complied with (whether

this

on the part of the occupier

of the premises or any other person) and on entry he may take
possession

of and remove any record,

document

which he has reasonable

book, account

ground

or to contain, evidence of the commission

or other

for suspecting to be,
of any offence under

this Act"
64. The Appellant

argued that the director's

diary in the Respondent's

possession clearly indicated the understanding

of the selling prices of

its goods. The diary showed that for one export customer to Ethiopia
on top of the selling price for each product,
refundable

USD 0.50.

During the hearing

stated that it had taken a security deposit
placed

for Ethiopia

by a Mr.Bekele

there was added

the Appellant's

a

witness

of USD 0.50 for orders

in the

names

of customers,

Hagush Tsegayo and Kassim Aemedi. According to the Appellant the
said amount
unknown

was security to guarantee

to the Appellant

that

the customers

would duly transport

being

their goods across

the border and not dump them locally. It further stated that the said
amount would either be refunded or utilized subsequently
additional

goods. Therefore

the said amount

to acquire

did not constitute

part

of the selling price as it was merely a security deposit.
65.

The Appellant
2007,

2008

in its filed Grounds of Appeal stated that in the years
and 2009

its annual

audited

accounts

reported

gross

profits and not gross losses. Further, in the same Grounds of Appeal,
it stated that the gross profits should be proof enough
that the average

selling price for each year in 2007
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•

have been higher than the average product

cost over the years and

not otherwise.
66.

In cross-examination

by the Respondent,

stated that the company
and 2009
below

mentioned

years.

67. When

to say that the products

the cost of production.
attached

witness

made profits during the years 2007, 2008

and it was wrong

Appellant

the Appellant's

In support

were sold

of its arguments,

copies of the profit and loss accounts

cross examined

by the Respondent's

agreed that during the year 2009,

although

gross profit of Kshs.49, 000,000/=

counsel,

for the

the witness

the company

the same turned

the

made a

out to be a net

loss after all expenses.
68. Considering

the foregoing arguments

the Tribunal notes that the Appellant
declaring

profits

during

and evidence of the Appellant,
stated that it paid taxes while

the years 2007

to 2009.

However,

the

Appellant also stated that it made net loss after making a gross profit
in the books of accounts. The Tribunal fails to understand
Appellant

could justify payment

how the

of taxes while making net loss as

taxes are not paid on gross profits of a company.
69.

The Tribunal notes that the Appellant's
entries in the director's
surplus amount

continuity
70.

dairy are not tenable.

collected

reflects a security

argument

deposit

in relation to the

Its argument

is that the

by it over and above the invoice amount
which

can be a revolving

deposit

for

of supplies.

The Tribunal notes that the Appellant failed to demonstrate
prices were properly

and appropriately

recorded

that were declared.

Further it is not disputed
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both the Respondent
from the Appellant's
71.

It is noted
Production
that

the

that

same

the Appellant's

confirms

were

understated

providing

records and produced

that

correct

similar results.

and the

Cost tallied. The Tribunal

adjustments

72. Moreover

and the Appellant were based on information

the

Respondent's

accordingly

Average

makes a finding

Respondent's

findings

with the result that

on

the Appellant

the
had

the product prices in order to under declare its income.
the Appellant

failed to demonstrate

to the Tribunal,

evidence on how the surplus amount

collected

by

on export

sales, which it claimed to have used towards the security deposit, was
accounted

for in its §books of accounts. It was equally important

the Appellant
balances

provides ,proof of export

in the

debtors'

entries to justify the credit

accounts.

was

Appellant to disprove the Respondent's

that

incumbent

upon

the

tax decision as provided

for

under Section 30 of the Tax Appeals Tribunal Act and Section 56 of
the Tax Procedures Act.

73. On whether the'<Appellant's goods were rotated,
that parts of the

"
sum-demanded

,

it was its argument

'

bv'the

Respondent

vide its letter of

\

IO" August 2012, being an additional assessment on VAT purportedly
for goods

not exported

Respondent's

ought to be excluded

as evidenced

in the

letter of even date.

74. The Respondent's

letter dated IO" August 2012, on the part entitled

'Exports' on pages two and three thereof states as follows;

'Al! the export entries were
procedures

fully

rotated

as

to show that the items being exported

left the country

per

customs

have actually

From the above information there is a

strong indication that the export to the above countries does not
actually

leave

the

country

even

if the
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•

rotated

We have charged VAT on the above sales treated as

exports. "
75. The said letter dated 10th August 2012 is unambiguous,

unequivocal

and succinctly clear. It confirms that the exports are fully rotated.
was incumbent
and relevant

upon the Respondent

to demonstrate

It

that specific

export entries were availed to the Tribunal

in support

of its assertion that there were no exports. It failed to do so.
76.

It is worth

noting that the Respondent

is the one responsible

ensuring that correct customs procedures

are adhered

stated that the exports were duly rotated

by itself through

in

to and having
its officers

cannot turn round to disown the same. If there were any culpable
officers of the Respondent

who rotated

proper, it was upon the Respondent
any action, criminal or otherwise
same, the Appellant

ought

export entries that were not

to demonstrate

that it has taken

against them. In the absence of the

not to be punished

for actions of the

Respondent.
77. Accordingly,

it is the finding of the Tribunal that the Respondent's

said letter and action have shown that according
including,
transportation

but

"

not

limited

to

checking

of

demand

Kshs.173, 855,908/=
78. The upshot

the

Appellant's

vehicles and or trucks in respect to the Appellant's

exports for the relevant period were fully rotated.
Respondent's

to its procedures,

Consequently,

relating to VAT on exports

the

in the sum of

for the years 2007 to 2009 is untenable.

of the foregoing

is that

the Appellant's

Appeal

has

partially succeeded and the Tribunal makes the following orders;
a. The

Respondent's

Assessment

dated

10th August

2012

relation to VAT on exports in the sum of Kshs.173, 855,908/=
is hereby vacated.

Judgement

Appeal No.l0S of 2015 (Diamond

Industries

Limited)

Page 27

in

b. The balance of the Respondent's

2012 in relation

to Income

Assessment dated 10th August
Tax in the sum of Kshs.775,

083,030/= is hereby upheld.
c. Each party shal1 bear its costs.
79. Orders accordingly.

DATED AND DELIVERED IN NAIROBI ON THE 28TH DAY OF MARCH

2018.
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