REPUBLIC OF KENYA
IN THE TAX APPEALS TRIBUNAL
APPEAL N0.103 OF 2015

GULF BADR GROUP

(KENYA) LIMITED

APPELLANT

-VERSUSCOMMISSIONER

OF DOMESTIC

TAXES

RESPONDENT

JUDGEMENT
INTRODUCTION
1.

The Appellant was at all material times an exclusive shipping agent for
Evergreen Marine (Singapore) PTE Limited, hereinafter referred to as EMS,
for Kenya and Uganda, in accordance with an Agency Agreement dated
16th March 2010, which stipulated the rights and obligations of the said
parties.

BACKGROUND.
2.

In 2012, the Respondent conducted an in-depth audit of the Appellant's
business for the years 2010 - 2012 and assessed 15 per cent withholding
tax 'of KSh.47,328,769
on demurrages, inclusive of interest and penalties,
vide assessment serial number 05/04/0051/2012
dated 16th November
2012. The Appellant objected to the assessment vide their letter dated 4th
December 2012 on the basis that the Respondent erred in purporting that
the Appellant
was a party to a contract
of carriage between
the
Appellant's principal (EMS) and the importers. On 27th February 2013,
the Appellant sent an objection to the assessment through M/S Joy V Bhatt
& Co, Certified Public Accountants. The Respondent, vide a notice under
Section 85 of the Income Tax Act, Cap 470, hereinafter referred to as ITA,
confirmed
the assessment
as it was not prepared
to amend it in
accordance
with the Appellant's
objection.
Being dissatisfied with the
Respondent decision, the Appellant filed this appeal, dated 12th March
2013.

3.

A further amount of KSh. 3,219,570 was assessed by the Respondent
towards PAYE due from the Appellant and there being no dispute, the
Appellant paid the amount. Hence the same does not form part of the
Appeal and the Tribunal will not delve into it.
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APPELLANT'S ARGUMENTS
4. The Appellant argued that Clause 5 (a) of the Agency Agreement states that
the agent shall at its risk and responsibility undertake the collection of all
freight including, if applicable, but not limited to demurrages, when due.
Further, Clause 6(a) of the said Agreement stated that the agent shall be
responsible
for and pay in USD to EMS, without
any deductions
whatsoever, all freights and other receivables in respect of each voyage.
5.

In reference to the aforesaid Clauses, the Appellant
argued that the
containers were the property
of EMS and that demurrage
was to be
remitted by the Appellant in the same manner as the freight.

6.

The Appellant argued that withholding tax was assessed on the demurrages
accrued in favour of EMS on account of delay by its clients to release the
containers after the delivery of their cargo. It stated that this amount was
collected by it on behalf of its principal EMS. The Appellant attached a
demurrage invoice to snow that the payment order for demurrage incurred
by the importer was raised by the Appellant and the same was done purely
as an agent of EMS.

7.

The Appellarst stated that the demurrage did not fall within the ambit of
Section 3;5P~ of the Income Tax Act as demurrage is a penalty imposed for
exceeding the free time allowed to' the importers to release the containers
and as such the demurrage was not a fee that was levied in every instance
but only where there had been delay.

8.

The Appellant

relied on the following

list of authorities:

a. Burmah Steam Ship Company Limited -vs- The Commissioner of Inland
Revenue" HMSO Tax Cases/Volume 16, ( Reported 1931 S.C.156), where
it was held that the demurrages are not dues paid for deprivation of the
use of a vessel but rather, demurrage was additional freight.
The tribunal notes that the issue for the court's determination
in this case
was whether the additional sum received by the Appellant Company
from the repairers was properly taken into account as a trading receipt in
the computation
of its profits for Income Tax purposes. It was on the
issue of demurrage
arising out of unlawful detention
of a vessel for
reasons of public policy. This authority is not relevant herein as there is a
clear distinction between demurrage on the vessel (ship) and demurrage
on containers.
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b. Unilever Kenya Limited -vs- The Commissioner of Income Tax, Income
Tax Appeal No. 753 of 2003 At Nairobi, to substantiate that the court
could not ignore time tested experiences and best practices globally.
The Tribunal notes that the main issue herein was on transfer pricing and
the court clearly held that internationally
accepted guidelines of business
ought not to be disregarded as long as they do not conflict with the
Kenyan Laws. The issue in this Appeal is in respect of demurrage and not
transfer pricing.
c. PIL Kenya Limited -vs- Joseph Oppong, Civil Appeal No.l02 of 2007
Court of Appeal, Nairobi,
where the issue was whether there was a
contract between the Appellant and the Respondent which obligated the
Appellant to release the cargo to the Respondent.
The Court held that
there was no privity of contract between
the Appellant
and the
Respondent concerning the container. On the issue of a claim for a sum
for demurrage
charges, the dissenting Judge held that the same were
agreed charges payable by the charterer of a ship for each day taken in
loading or discharging cargo beyond the times fixed for the operation
and that profits derived by an enterprise
engaged in international
transport
from the lease of containers
are usually either directly
connected or ancillary to its operation of ships or aircraft in international
traffic.
However, on analysing the judgment, the Tribunal notes that this was a
dissenting judgment by Justice Bosire J.A. and the judge clearly stated
that the other two judges had a different opinion and therefore the
applicable judgment is the one by majority. The dissenting judgement is
therefore not relevant herein.
RESPONDENTS' ARGUMENtS
9. On its part, the Respondent referred to Section 10(d) of ITA, which deals
with payment for use of property. In addition, the Respondent also relied
on the provisions of Section 35(1) (c) of ITA, to support its contention that
deduction of withholding tax by a person upon payment of an amount to a
non-resident
person, not having a permanent establishment
in Kenya, in
respect of a rent, premium
or similar consideration
for the use or
occupation of property is lawful.
10. The Respondent further argued that demurrage and freight were separate as
the freight terminated on arrival of the consignment in Kenya. Accordingly,
demurrage of containers attracts withholding
tax as it is income derived
from Kenya by the international carrier.
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11. The Respondent further argued that charging of withholding tax was lawful
as the local resident company was under a legal obligation to withhold tax
while paying demurrages to a non-resident person.
ANALYSIS AND FINDINGS
12. The Tribunal, having carefully considered
the pleadings of the parties
together with their submissions is of the view that the issues for its
determination
are as follows:a. Whether
demurrage
charges are part of freight or rent for use of
containers.
b. Whether the non-resident
principal of the Appellant derived any income
from Kenya.
c. Whether
the Appellant
was Hable to withhold
tax while remitting
demurrage.
The Tribunal will consider these issues simultaneously.
13. The tribunal notes that the Black Law Dictionary 2nd Edition defines
demurrage as hereunder:
"In maritime law, it is a sum which is fixed by the contract of carriage or
which is allowed as remuneration
to the owner of a ship for the detention
of a vessel beyond the number of days allowed by the charter - party for
loading and unloading or for sailing".
In maritime law, demurrage is an extended freight or refund to the vessel,
in compensation
for the earnings she is improperly caused to loose. It is
therefore the amount identified in a charter contract as damages payable to
a ship owner as compensation
for the detention of a ship beyond the time
specified by a charter party for loading, unloading or for sailing. Generally,
therefore the person liable for demurrage is the one assuming the duty to
unload or load cargo but fails to fulfil it i.e. a consignee. This reinforces the
tribunal's finding that there is a clear distinction between demurrage for use
of containers and vessels. The tribunal notes that traditionally
the vessels
were chartered but in modern times the vessels are increasingly being used
for commercial purposes where there will be various containers belonging
to various importers.
14. The Tribunal notes that imported goods are delivered to the importer or
consignee in steel containers and the importer or consignee is required to
return the containers to the international shipping carrier within the agreed
period. To ensure the proper and timely return of the containers,
international
shipping carriers and or their agents charge the importers or
consignees demurrage for their failure to comply with their obligation. In
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view of this, the tribunal makes a finding that demurrage is a penalty
charged toward the importer of goods for late return of containers and is
not necessarily part of freight
15. Consequently to this, is the issue on the proper tax treatment of demurrage
on the part of the international shipping carrier, i.e., whether the fees are
considered part of gross earnings. The proper taxation of demurrage has
become a hot issue within the shipping industry after the Philippine Court
of Tax Appeals issued an En Banc decision in 2006 ruling that demurrage is
considered ordinary income subject to regular tax. While adopting the 2006
decision, the same court clarified that demurrage a fee is in the nature of
rent for the use of property of the intel~lilaN:@nal
carrier. The tribunal is alive
to the fact that this authority can only be of persuasive value to it.
16. On the second issue herein, the tribunal takes cognisance of the fact that the
importer paid the demurrage based on the local invoice raised by the
Appellant, being the agent for the non-resident person. The payment by the
importer cannot be construed as payment made to a non-resident person. It
is made to the Appellant herein. In the circumstances, the Appellant cannot
justify its argument that any taxes due on demurrage should be levied on
the importer and not on the Appellant. Moreover, the importer was not a
party to the agency agreement and hence was not supposed to know
whether or not the demurrage was being remitted by the Appellant to its
principal. The tribunal notes that Section 9 (1) of the ITA is clear on this
issue. The same provides as follows:
"where a non-resident person carries on the business of ship-owner,
charterer or air transport operator and a ship or aircraft owned or
chartered by him (!~nS at any port or airport in Kenya, the gains or
profits from that business from the carslage of passengers, who embark,
or cargo or mail, which is embarked in Kenya shall be the gross amount
received on account of the carriage and those gains or profits shall be
deemed to be income derived from Kenya but this subsection shall not
apply to gains or profits from the carriage of passengers, who embark,
or cargo or mail which is embarked, in Kenya solely as a result of
transhipment" .
17. In accordance with the Section 35(1) (c) of the ITA, the container is the
property owned by a non-resident and the payment for usage of the
container beyond the allowed free time is termed as demurrage and hence
shall attract withholding tax at the applicable rate.
18. It is worth noting that Section 35(1) (c) of the ITA is explicit as it requires
deduction of withholding tax by a person upon payment of an amount to
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a non-resident person not having a permanent establishment in Kenya in
respect of a rent, premium or consideration for use of a container. Section
35(1) of the ITA provides as follows:"A person shall, upon payment of an amount to a non-resident person not
having a permanent establishment in Kenya in respect of;
(a)
(b)

.
.

(c) a rent, premium or similar consideration for the use or occupation of
property, except aircraft, aircraft engines, locomotives or rolling stock;
(d)

.

(e) ..•....•...•.•..•..•.

(f)

.

(g) ...........•..........

Which is chargeable to tax deduct therefrom tax at the appropriate
resident rate"

non-

19. The freight covered the period from the origin of the shipment till its arrival
into Kenya, which also included free time allowed for the importer to clear
the consignment to release the container. The tribunal notes that the charge
of freight on imports originates at the port of loading up to the port of
discharge while the demurrage on containers is charged on the transaction
happening within Kenya and shall be considered as income derived from
Kenya.
20. Having carefully considered the circumstances herein, it is clear that the
agent was the local representative of the non-resident person, who derived
income from Kenya and it was the duty of the Appellant to ensure that the
taxes applicable in Kenya are paid before remitting the funds to the
principal. Any purported Clause in the parties' Agency Agreement, which
contravenes the express provisions of statute to deprive the Respondent of
its revenue, will be held to be void. The tribunal therefore makes a finding
that the said Clause 6(a) of the Agency Agreement does not absolve the
Appellant from payment of applicable taxes.
21. It may be argued that it is the responsibility of the importer to withhold tax
while making payment to the Appellant; it is obvious to note that unless the
importer makes the full payment of demurrage to the Appellant his goods
will not be released. Therefore it was the obligation of the Appellant, being
the local agent of the non-resident person, to withhold tax while making
payment to the non-resident person.
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22. The Tribunal notes that the Appellant went further to submit that ITA is
silent in respect to the taxation of demurrage and that Section 3 of ITA is
irrelevant in determination
of tax matters in international maritime
transport. The Appellant argued that the Respondent was wrong in
charging withholding tax on demurrage under the said Section of the ITA.
The Tribunal will refer to the said Sections as hereunder;
Sections 3 (1) and 3 (2) of ITA, respectively, provide as follows:"Subject to, and in accordance with, this Act, a tax to be known as income
tax shall be charged for each year of income upon all the income of a
person, whether resident or non-resident, which accrued in or was derived
from Kenya".
Section 3 (2) states;
"Subject to this Act, income upon which tax is chargeable under this Act is
in respect of;
(a) gains or profits fromi) a business, for whatever period of time carried on;
ii) employment or services rendered
iii) a right granted to another person for use or occupation of
property" .
23. The tribunal notes that pursuant to the above provisions, it is clear that the
ITA has provisions for charging of withholding tax on demurrage. Indeed
subject to the provisions of the Income Tax Act, income of a person,
whether resident or non-resident, is chargeable to income Tax provided the
income accrued in or was derived from Kenya. The same Act provides for
various categories of income as stipulated in sections 4, 5, 6 and 10 thereof.
Section 6 (1) provides for income for use of property as follows:"For the purposes of section 3(2) (a) (Ill), gains or profits" includes a
royalty, rent, premium or similar consideratlon received for the use or
occupation of property".
24. The Tribunal in the circumstances makes a finding that the Appellant as the
agent is under an obligation to withhold tax of any payment made to a
non-resident person and to remit the same to the Respondent as the same
is chargeable to income tax, being the sum accrued in or was derived from
Kenya. The Respondent's confirmed assessment of WHT on demurrage is
accordingly upheld.
25. The upshot of the above is that the tribunal finds that the appeal herein
lacks merit and the same is dismissed with no order as to costs.
ORDERS TO ISSUE ACCORDINGLY.
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DATED and DELIVERED at NAIROBI this 5th Day of December, 2016
In the presence of:MARTIN KISUU, KAANJA KAMAU
PAUL KANGUTU, WYCLIF OTIENO
& JOHNSTONE MUTUKU for the Appellant
FIONA KERUBO KIYUKA
APPOLINARY TUMBWOL &
STEPHEN MWAI for the Respondent
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MEMBER
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