REPUBLICOF KENYA
IN THE TAX APPEALSTRIBUNAL
APPEAL NO.lOS OF 2016

KAPA OIL REFINERIESLIMITED

APPELLANT
=VERSUS=

THE COMMISSIONER OF CUSTOMS AND BORDERCONTROL.

RESPONDENT

INTRODUCTION
1.

The Appellant

is a limited liabilitye

business is the manufacture

p

of ~6~

main
oil

powder. Olive extra virgin oil among other thing
the manufacture of its pro~ts.>
2.

The Respondent was established under the Kenya Revenue Authority(KRA) Act. Cap
469 Laws of Kenya. as an a&ency of the government.

for the purpose of collection

collecting and accounting

BACKGRO ND
3.

Sometime

'" ~
in December;,2015. the Appella[ltimported
ate anhydrou

maize starch powder. Olivia

d empty printed pack cartons. in 39

shipping lines.
4.

The cargo that is of relevance to

~ Appeal was shipped in two vessels. namely.

Maersk Innoshima and Cosco Yingkou which docked at the Port of Mombasa on
January 18th•2016 and 24th January. 2016 respectively.
5.

Upon the arrival of the said vessels. the Kenya Ports Authority nominated the cargo
to be moved to various Container Freights Stations (CFS) to facilitate clearance. The
Appellant's cargo in Maesrk Innoshima was nominated for movement to the Portside
CFS. and the other Appellant's cargo in Cosco Yingkou nominated to Auto Port CFS.
both of which CFS had been appointed

as transit sheds by the Respondent through

its powers under EACCMA.

Judgement Appeal No.10S of 2016 (Kapa Oil Refineries Limited)

Page 1

6.

The Respondent

pursuant to the powers conferred

upon it under Section 12 of

EACCMA, on January, 2016, suspended the licenses of Portside Container
Stations and Auto Port Container

Freight Stations (the CFSs) to operate

Freight

as Transit

Sheds on the grounds that containers ferrying unidentified goods or cargo had been
lost in their custody and could not be accounted for.
7.

The Respondent wrote a further letter on 29th January, 2016 copied to the two CFS
clarifying that the letter suspending the operations

of the CFSs was not to affect

cargo that was already in the CFSs at the time of the suspension. The letter further
advised the CFS to facilitate the clearance of
8.

The Respondent

&~,

subsequently wrote a

out of the facility.

ter dated 30th January, 2016 to the

Managing Director of the two CF .

to him to facilitate cargo clearance

within their premises.
9.

The Appellant contends that following the shutd
of its cargo became diffic~s

f the two CFSs, the clearance

evidenced by the Resp

ent's letter to the Managing

Director of Portside Freight"Terminal ,.Ltd dated 30th January, 2016 acknowledging
the inability of the owners to clear their cargo since the access to the facilities had
been blocked and the CFS staff were not available
10.

cargo resulted in the cargo
~statutory

period within

11.
,peal
Commissioner,

Customs an

"

against

er Control Department

the

decision

communicated

of the

vide letters

dated 5th April, 2016 and 21't J .,~ 2016 which declined to refund to the Appellant
an amount which vfas paid under protest as Customs warehouse

Kshs.260,906/-,
rent.
THE APPEAL
12.

decisions vide its letters dated 5th April, 2016

The Appeal against the Respondent's

and 21't July, 2016 were premised on the grounds set forth in the Memorandum
Appeal dated
a) That

of

8th August, 2016 as hereunder:the

Respondent

circumstances
Respondent's

that

erred

led the

in failing to
Appellant's

take

cargo

to

into

consideration

be transferred

the

to the

container terminal.
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b) That the Respondent

erred in finding that the Appellant did not apply for a

waiver of the customs warehouse rent prior to making payment.
c) That the Respondent

erred in failing to take into account the circumstances

that forced the Appellant to pay the Customs warehouse

rent.

d) That the Respondent erred in failing to determine the exact duration in which
the container stations remained closed.
e) That the Respondent's

refusal to engage in the Alternative Dispute Resolution

Process is arbitrary. oppressive and capricious and contrary to written law and
its own ADR framework which became ef e,ctive on l" July. 2015
13.

The Appellant in the Memorandum

of

a) An Order quashing the Responde
a waiver of the Customs Warehouse rent before

aying.

b) An Order compelling the
Kshs.260.906/-

sum of
pellant under protest to

being'tIle

the Respondent for th
c)
14.

riod provided
i"Sregarded the circumstances
surrounding

the inability of the Appellant

provided and m~~ed the Appellant's car:
15.

The Appellant further

. tended that w

Clearing Agents were d ,

to enter the cargo within the days

to a Customs warehouse.
it was finally able to clear its cargo. its
rgo which had already been loaded

ainer terminal at the Port. It contended

that it was

forced to return the cargo to the container terminal at the Port and forced to return
the cargo to the container

station

ft offloading

until they settled warehouse

rent

that had accrued.
16.

The Appellant argued that on 22nd February. 2016. its Clearing Agent wrote an email
to the Respondent requesting for a waiver of the rent demanded.

since the same had

accrued due to no fault of the Appellant but rather the closure of Portside and Auto
freight CFSs by the Respondent.
17.

in vain.

The Appellant stated that it begrudgingly paid under protest customs warehouse rent
amounting to Kshs.260.906/=

It argued that its decision to pay the warehouse

rent

was not and should not be taken as an admission of liability but rather. a business
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decision purely
production

meant

to facilitate the release of the Appellant's

cargo as its

line was grinding to a halt as a result of the unwarranted

delay

occasioned by the Respondent in the clearance process.
18.

It was the Appellant's contention that the Respondent frustrated all its efforts to clear
it's goods before the alleged Customs warehouse rent was paid and owing to the fact
that the Appellant heavily relied on the importation
continuity

in production

of raw materials for its business

and that any unwarranted

materials was going to affect the Appellant's

delay in the release of the

production

Appellant had no choice but to pay the cu

.I

line. Consequently

warehouse

the

rent under protest for

the goods to be released mitigate furthe
19.

The Appellant averred that it had f

"

bligation of clearing its cargo within
in release of the cargo and

transfer of the cargo to the Respondent's

containe

inal where rent accrued was

as a result of the closure of the CFSs by the Respondent.
20.

The Appellant further subm!tted, that the Respondent did not give any indications of
the re-opening

dates of the CFSs and at the height of such uncertainties,

the

Appellant with its business on

21.

22.

On 5th April, 2016, the R

dent replied ~e

2016, rejecting the Appellari
that the Customs Warehouse ren
23.

Appellant's letter dated 16th March,

und of the Custom's Warehouse

rent paid, arguing

egally accrued under the provisions of EACCMA.

The Appellant further in an attempt to resolve the dispute amicably, wrote to the
Respondent on 20th April, 2016, requesting for the matter to be resolved through the
Alternative Dispute Resolution, (ADR) framework that the Respondent
with and had encouraged

had come up

the Appellant to make use of, which framework

became

effective on 1st• July, 2015.
24.

The Appellant

further submitted

that on 21st July, 2016, three months

proposal to enter into an amicable settlement, the Respondent,
the negotiating

table and or making any attempts

after its

instead of coming to

at ADR, wrote a letter to the

Appellant unilaterally terminating the ADR process.
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THE RESPONSE
25.

The Respondent
proceeded

subsequent

to being served with the Memorandum

to file the Respondent's

of Appeal

Statement of Facts dated the 7th September,

2016 and before the Tribunal on the same day.
26.

Subsequently, the Respondent

filed and served upon the Appellant

a Preliminary

Objection on 18th February, 2017 on the basis that there was no proper Appeal on
record as there was no appealable decision by the Commissioner.
27.

The Tribunal with the concurrence of the parties directed that the said Preliminary
Objection be heard simultaneously with the

28.

The Respondent's

Statement of Facts d

headlines the Background of the case
a)

ntive Appeal herein.
eptember,

2016 sets out under sub-

e case and with prayers being;

That the Customs Warehous

to KES.260,906/

accrued by

operation of the Law and in conformity with t
b) That Customs Wareho~

rent amounting to KES.

29.

30.

The Respondent

su

ate was always open

clearance of the Appella

ossible despite the suspension of the

operations of the CFSs whic
31.

In further

and therefore

ortunity the Appellant did not avail itself to.
~~

response the Respondent

stated that the Appellant,

February, 2016, to apply for manifest amendment

waited

until 17th

and that it cannot blame the

Respondent for this inordinate delay which was 20 days after the purported

closure

of the CFSs. The Respondent further reiterated the contents of its letters of 29th and
30th January, 2016 that cargo in the facility was not affected by the suspension and
should have been cleared promptly as per procedure by the Appellant.
32.

The Respondent
in paragraph

submitted that by the Appellant's own admission and as contained

13 of the Appellant's Statement of Facts, the Respondent

immediately

on 17th February, 2016 allowed the Appellant to amend its documents and allowed
the Appellant's cargo to be moved to the container terminal at the Port.
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33.

To buttress it's argument the Respondent

relied on Regulation 86 of the EACCMA

read together with Section 34(4) of the same Act which provides that all rents and
charges on goods deposited

or deemed to be deposited

shall be paid before the delivery of the goods. Moreover,

in a Customs warehouse
Regulation 85 of EACCMA

allows the Respondent

to waive the whole or part of the rent charges and this

power

on application

is discretionary

by the Appellant,

following

a laid down

procedure.
34.

The Respondent

submitted that on receipt of the Appellant's

Respondent found there was nothing to nego~based
a.

request for ADR the

on the following reasons;

to apply for waiver of the Customs
Warehouse rent before makin
yet the cargo was cleared more

b.

c. Further the Applicat ~n by the Appellant to change from CFS to container
terminal

was

Respondent's

done" on

17th February,

2016

about

19 days

after

the

clarification letters of 29th and 30th January, 2016 and reopening

of the CFSs.
35.

' EACCMA, 2004 goods
days after the commencement

of the

(5) where goods entered in accordance
with subsection (1) are n

rst point of entry within 14 days from

the date of entry, such goo
36,

be liable to Customs warehouse

The Respondent submitted that tli

rent

ppellant's goods were entered on 18th January,

2016, and by the time the Appellant was requesting for an amendment
on 17th February

2016, the cargo had already

accrued warehouse

to Form C11
rent as the

statutory 14 days had lapsed. It further relied on Rule 86 of EACCMA Regulations,
2010 which states as hereunder;

"All rents and charges on goods deposited, or deemed to be deposited in a customs
warehouse shall be paid before the delivery of the goods"
37.

Consequently,
foregoing

it was contended

legal provisions

by the Respondent

it lawfully

levied customs
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•
Appellant and the Appellant paid warehouse

rent because it was due and payable

and then collected their goods and this Appeal must fail.
ANALYSISAND FINDINGS
On the issue of the Preliminary Objection
38.

The Tribunal,
Preliminary

having heard the submissions of both parties on the issue of the
Objection

as filed by the Respondent

notes that the same is not

sustainable on the following reasons;
d. There is no distinction between the Alternative Dispute Resolution (ADR) and
the Respondent

herein and therefore

we cannot accept the Respondent's

assertion that the Appellant is relying on a letter from the Corporate
Dispute Resolution decision, which it calls "an independent

Tax

mediator".

e. It is succinctly clear that the Appellant was aggrieved by the Respondent's
decision not to refund the taxes and paid under protest.
f. The Tribunal is the first point of call on any tax matters once a party is not
satisfied with the Respondent's tax decision.
39.

Consequently, the Tribunal has no substantive reason to down it's tools as submitted
by the Respondent

and will proceed to have the substantive matter determined

on

merit.
40.

The issue for determination

on the basis of both the oral and written submissions on

record before the Tribunal is as hereunder;
•

Whether the Appellant is entitled to a refund of the sum of Kshs.260,906/being the amount that it paid under protest to the Respondent

for the

demanded the customs warehouse rent.
41.

The Tribunal notes that the Respondent suspended the licenses of Port Side and Auto
Port Container Freight Stations (The CFSs) in exercise of its mandate under Section 12
of EACCMA, 2004 and it had no obligation to provide prior notice to the Appellant.

42.

It is worth noting that the Respondent clearly and on a timely manner notified the
CFSs via it's letter on 29th January, 2016 copied to the two CFS clarifying that the
letter suspending the operations of the CFS's was not to affect cargo that was already
in the CFS at the time of the suspension. The letter further advised the CFS to
facilitate the clearance of cargo out of the facility. This is clearly evident in the said
letter dated 29th January, 2016 and marked R2 in the Respondent's

Statement of

Facts.
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•
•

43.

It is evidently clear from the circumstances herein that the Respondent

subsequently

wrote a 3rd letter dated 30th January. 2016 to the Managing Director of the two
CFS's appealing to him to facilitate cargo clearance within their premises
44.

Consequently the Tribunal finds that the Appellant's claim that its cargo had been
detained longer than it should have been for clearance by the Respondent's

action of

suspending the licenses of the two CFSs cannot be sustained.
45.

Further. it is the Tribunal's

finding that the Appellant's

cargo was entered

for

clearance on 20th January. 2016 and the CFS' were suspended by the Respondent on
the 28th of January. 2016. The Appellant ha

ays before the suspension to clear

it's cargo which goods were cleared 20

ter. Therefore. the delay was not as a

result of the suspension as alleged. It,
of the same CFSs had their cargo cleare
46.

From the indisputable

facts above.

Appellant's

cargo had sta

demanded

by the

Community

that the

it

for in the

Resp0n ent is lawful as provided

Customs

M~gement

Act.2004.

East African

34E1) which

Section

states

as

hereunder;

"goods must be entered by the owner within 2
...,

8i

a~s after

the commencement of

~

theiE,ischargeand under Sedion 34(5) where goods entered in accordance with Subw;i?

/

~

sed/on (1) are not removed from the fit'st point of entry within 14 days from the
~.~

date of entry. such goo
47.

'S

shall be liable

Under the aforesaid cir,

that by the time the Appellant was
2016 the same were liable for

oy
48.

lapsed.

~

The Appellant paid for the cargo on 22nd February. 2016 and started removing the
cargo till 3rd of March. 2016 and between that period. warehouse

rent had accrued

before the cargo could be cleared as provided for under Regulation 86 of the East
African Community Customs Management Act Regulations that warehouse
be cleared before delivery of the goods. And therefore

rent must

having been liable for the

rent the Appellant had to pay the rent before delivery.
49. The contention

by the Appellant that it paid the Kes.260.906/-

under protest to avoid

delays of its cargo is found by the Tribunal to be unsubstantiated
was done

after the free period

lapsed

and there
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"
communication

to the Respondent.

evidence provided

Further. the Tribunal finds that there was no

by the Appellant to show a direct request for a waiver to the

Respondent prior to the payment of the rent.
50.

Based on the foregoing. the Tribunal is of the view that the Appellant delayed in
clearing of the cargo and that the suspension of the CFSs licenses had not caused the
delay and therefore the warehouse

rent paid had accrued under the circumstances

and was due for payment before the release of the cargo.
51.

The Tribunal

having

Respondent's

decision

entered
to

the above

findings on the Appeal

charge

warehouse

rent

upholds

the

amounting

to

Kes.260.906/52.

The upshot of the above is that the

o merit and is hereby dismissed with

no orders as to costs.

DATED and DELIVEREDat NAI
In the presence of:

~~imj

GICHUKI
MEMBER

.~
OMAR J. MOHAMMED
MEMBER

.
GEOFFREY .C.
TSOLEH
MEMBER
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