
REPUBLIC OF KENYA

TAX APPEALSTRIBUNAL

APPEAL NO.116 OF 2015

KENYA WILDLIFE SERVICE APPELLANT

VERSUS

THE COMMISSIONER OF DOMESTIC TAXES RESPONDENTS

JUDGEMENT

of the Wildlife Conservati ~,ement Act 2013, Laws of
"<:~~:j~:~:~

, ~:'';':;''':R:x
Kenya, previously under Section 3(1) of:~I~;~\Wildlife (Conservation

Management) Act '~~~:;~76 of the Laws ~;?~~);ya and is resident in
;;(s;~~i~;%~;~\\~~,,%S~~:,~i:;"

Kenya. The Appellan~Jln~~~t~t~ Is to conserve;~it~~~;Rage wildlife in
~;~::~\ ~,*{~:~ '<~~~~;3~~~

nforce IEi",",>\ and tions related th1i;:ero.
<~, ' "«~;;>"

ion 3 of the Kenya

established under Section 6 (1)

BACKGROUND
1. The Appellant is a State Corpor

2.
~,
:!lws of Kenya and

(now repealed)

VAT Act)

3. The Appellant filed its Memorandum of Appeal on 6th May 2013

together with their Statement of Facts. The Appellant prayed that

the Respondent refrain from charging it tax on conservation fees

and sought that the assessment be adjusted, The Appellant also

prayed for directions to be provided on clear guidelines on

conservation fees and the same be gazetted. The Appellant sought

period of at least one year to reorganize their operations so as to

Judgement: Tax Appeal No.116 of 2015 Page 1



. '\

be in a position to implement the imposition of VAT on

conservation fees in the event the Tribunal dismissed their Appeal.

4. The Respondent contends that on conducting a compliance check

on the Appellant's records for the period January 2008 to February

2010 they discovered that the Appellant had not been paying VAT

on park/gate entry fees charged to persons visiting national parks

and game reserves for entertainrYre:1~~\ind leisure. The audit was
::: . ,~~,,~,,~>

conducted and demand issu.e1!}0'~r 8th February 2012 to the
:::(,..:.::~,:,~,.:- :;:;t;;..

Appellant for failing tattemit '~~:!MeAdded Tax of Kshs

1,458,159,616/=for Park/gate and pic~Yc1!\e.fees paid to it as in the
.'... -,

" "':.,,:
Respondent's viewgt~is{ service constitute'f:f~ta taxable supply for

~" .~.~ "-VAT purposes. '~ -e :%~:;.o;: '1-.>;' ~'~~~.'.:'~:lt:z..:... ~\bx.:~fu;· ~~ ~ :>::i.4l\t~ "1t:.,
••''',§:;:; ~~~X::x. ''>:-:-:.;'::x:''~'(-'~''':'''' ~••:~,

~-,': ~." ';;v*,". . ' '~»-,-'!ii,. ~~
~':~!'-;''''-~ :::. .•••" . v ;~~:~:\.{I::'X.~

The App>ellant being dissatisfied witfl~i;{;tR.e·~~assessmentlodged an
~....~: .~~~::.'~" ~..,x~. ~. '~~;~i~:'~»~'~"":~;::-.. :-

objection ~~::-;.2nd March 2012~ ana after a series of meetings and
. .

discussions the%g~spondent re\Z!Jed the assessment on 20th March

2013 . d x~1t!.~. h . '\1'~'A (5) () f h VAT A CIn accor ance~:kt sectlon·~~.t a 0 t e ct ap~~;~~. '~m~
476 (now repealed). *)a,.result orthe said revision, the Appellant

"',.,."'..•. .,~
issued a notice of intention-to-lodge an Appeal to the VAT Appeals

Tribunal in accordance with section 33 (1) thereof against the

5.

Commissioner's decision confirming the assessment, which decision

was communicated to the Appellant vide letter dated 20th March

2013 and served on the Appellant on 22nd March 2013 .

6. The Memorandum of Appeal and other requisite documents were

lodged with the Secretary to the VAT Appeals Tribunal on 6th May
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2013. The Respondent's opposed the Appeal and filed their

Statement of Facts on 27th May 2013.

7. ISSUES FOR DETERMINATION

i) Whether the activities relating to collection of park/gate entry

fees undertaken by the Appellant constitute a business or supply

of goods and services as defined in Section 2 of the VAT Act
'#>~"

ii) Whether the Appellant, as a puJ;>~fl~'ody enjoys zero rated status

on VAT? If so, is the subject:::::'!\\-,....er of the Appeal zero rated?
.,~~} ':-'~

iii) Whether the activities un~I~'~'k~~~'~Y the Appellant qualify to be'-~. ""
considered as agricultural and anim~lthlisbandry activities?

iv)Whether the ApW~\I}:tfltis exempt from :;IA,come Tax? If so, does
o.v:'m·»»" ~ - ~~~,.*..••..,"'~.... ... :';'''.';:;',

h . '::,~... .. ·'m;;.:~ f
t e exemption arn$>,~.:., .' . uitornattc repneve~r.rqm payment 0

'X>:~~' '<: . ,\;, '::",$, ;~~~.'"'",: " "::.,
Tax on.·G>tA:ertax heatl~;?,. ' '. "':~f~

:;:;":';'::::': ,::; »,%. -,-, .~.

v) Wh$~kt:the Respond;~~\s estc:~ x, •• ::;~~rr9...']!-,demanding tax from
~";: :::'x~-::.·;:".-. ::.::w. ,.." v':::. ,:x; c-,·~'·;·Wi.· "-:&'11 ~l'''-~•.•••.'''S: -.x;:::-. ~"';';'a' Si:-. f~,.t!,he$'~pp~}nt in view ol.fy,}er~*past cori Ct on treatment 0

'X v-, •• •• "v '; ..~%"&. 't«,,~:'
collection "@T~~i~rk/gate entrYtf~es and picnic site fees without

%.\:::-::. x. ~~
"~~ "§~

VAT remittancB~,Y.en if the -.::§§tne were to be found to be
.,-;~~~ "~~.

payable? .,~<.

ARGUMENTS

8. The Appeal came up for hearing on 8th December 2015 when

parties indicated that they required time to negotiate and the

Appeal was rescheduled for hearing on 28th January 2016 to allow

for the Alternative Dispute Resolution. On 28th January 2016 when

the parties appeared before the Tribunal they indicated that no

settlement had been reached and proceeded with the Appeal

relying on their Pleadings without calling any witness.

Judgement: Tax Appeal No.116 of 2015 Page 3



", ~,
I.

9. The Appellant submitted that the Park entry/ Gate fees and Picnic

site fees during January 2008 to February 2010 which constituted

the audit period, were collected on behalf of the Government of

Kenya pursuant to Section 7(a) of the Wildlife Conservation

Management Act, 2013 which provides for functions of the

Appellant to manage national parks, wildlife conservation areas,

d . d'" d"':::~ Th A II f han sanctuanes un er Its )un,~s;;~J:~~@n. e ppe ant urt er

submitted that pursuant to SecS:i&m1~~(~)of the same Act, they collect
..,:-,<,~,~~~~~;:~":~':''''

revenue and charges due tojtrre:~Na:fi<t~alGovernment from wildlife

and as appropriate, develop mecha~i'sl~$~tor benefit sharing with

communities Iiving:~iff~wildlifeareas. It is"'th:~~ppellant's case that

the Commissioner of Domestic Taxes, Large Taxpayers office

misapplied the law by treating collection of Park entry/ Gate fees

and Picnic site fees as a business actiyily because it made it a supply

in.~.t~W.~'~) .payrnent as d~fih~~~J~~er'S~~tion 2 of the VAT Act,'", "';''!:i:'' ',,' , v "'i.::'~"&~''»~ '.* & " ~;I~
Cap 476 (noV;,.l~#j:),~aled). ,;

<.:;,::\,~

10.
s,

The Appellant submitt ~~hat the services provided by them did not
.~~~

attract any VAT and thal~ :e,; confirmation of assessment on VAT

under this tax head was improper hence this Appeal. The Appellant

in its submissions contended that the activities undertaken by it do

not constitute a business as defined by the repealed VAT Act, that

the plain, natural and ordinary meaning of words must be accorded

to any word under the primary rule of statutory interpretation. In

their view, the Respondent failed to distinguish between a trading

state corporation and non-trading state corporation. The latter

being applicable to the Appellant as they collect revenue in the
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11.

12.

collect revenue in the form of park entry and picnic sites fees which

are meant to support the management of the parks and wildlife for

the benefit of the people of Kenya as well as future generations to

come.

To buttress their argument the Appellant submitted that it's

function is a State mandated and not for profit or surplus, neither
~..:;.":' ~-

does it pay any dividends to J:~:~M6overnment unlike trading
\::~<';\~y>'

~-':'~X~>:';""/'

corporations which remit theil~,:···'<'::~fusesto the government or part

f it t . t ,'>;" R.~d t th th h do I 0 pnva e owners. e'~~,,~Q,en on e 0 er an
.... '::'"

contends that the collections attracted' ,}%:\.peing a business service
', ',''\.,'0''

activity which the ~~~~~l~.nt failed to remit~1f~~~.lJant to Section 6 of
~:~~'i::'~'" :.. ~f"

the VAT Act (now rJm:Cll)" ," , '':',\:"
~ ~.;~~.

, '::;.:;:".:'~.....•.z:"•.:..~ '-~~:;;:;~ '"-, ',:::.'>,'~<;;{:~~ .
nt also submW~)j that t. . ~~~~;;.entryand picnic fees in

.~~{:*"'< '{,'~ ,~<;~,~~~;%-~~::'"<;:~:::~~:i:~~,,:"''''-'
•.~~~~,:,.,~ ' ~"'~,;.;:;.'C> ."v:&~~~q~~lR~~n",,~:.'"collected as' ~.~l~ry·fees g~he'ff:ed by Legal Notice

":;~:'< "-'~. >',-_ \~;}m/

No. 207 of 2',,:~*it<:Wi!dlifeCods~~.ation Management and National
·'~1;;:%>. ~~:;::~

Parks Regulations~~2~:l0) and w~~e~:~therefore were bound by the
.;'~>~~"';", >;v"v>".~\.;.,~ ". ::::§::(

gazetted amounts an~. 'ked the mandate and authority to levy

additional fees thereon>·,~g a VAT charge, for purposes of
,~~",;-'"

collection and remittance to the Respondent.

13. The Appellant distinguished the repealed VAT Act, Cap 476 and the

VAT Act 2013 where in the latter and subsisting Legislation,

introduced a broader based VAT system on all services except

those that are specified in the Schedules to the subsisting Act.

According to the Appellant, with the repeal of the previous

legislation, they have since started charging park entry and picnic
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site fees inclusive of VAT in compliance with the subsisting law

which according to the Appellant clearly provides and requires that

all services provided by the Appellant be subjected to the VAT

charge irrespective of the fact that these services provided by the

Appellant on a not for profit motive.

14. The Appellant further submitted that in taxation there is no room
,.<:.,. .,~m.~

for any Intendment or presump,~.IRQ.~*~asto tax, words must be
-, ',,§,<.:

~~..,.,;~}v·.~>.

expressly and clearly stated aQ~$~~:'definition of business has been
hi~l,:::;.,*1:\

clearly stated in the current' aVfiJ thatfh.ese services are now subject.: ·~l~.,...-,
'~~.:>:.

to VAT. The Appellant relied on ca~e~~Jqyv in support of their, .

argument. .*-.
~~~ .•.

to their';"sG&mission that15.

.~~,~ -.

\t'~~~~.~~~~ ,~::;~~~..
..•... .J: '~J... ,:;s -,~

As an alteril1t'ive and ~without 'pre)61dice
':'0; .~: tV ;;:-. x.,. ....• , . '.'~:" ~:~:~:.

they were ·not liable under the repealed ..Jaw to collect and remit

V1-~rr:'.9hcollection of park en~.ry,.a.~'d picnic sites 'fees, the Appellant
'~""'S:o...; .~(~~' _ •.• -, ••••

als~'" sUbmitt~l.f%.:~:...:.at.the prin~t£~. of legitimate expectation and~~ ~%t~
estoppel by con~the Res~ent was available to them as

previous audits had .~~ conducted by the Respondent but no.. ~.
demands were made for~T~on collection of park entry and picnic

'~.'.•'
sites fees for the period 2002 to 2006 and the period July 2011 to

April 2014. They contended that the Respondent only assessed

VAT on park entry and picnic fees for sums collected after 2nd

September 2013, which has been confirmed by the Respondent and

duly observed by the Tribunal that VAT period 2002 to 2006 was

not assessed.
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16. The Tribunal also observes that the Respondent assessed VAT on

collection of park entry and picnic sites fees for sums collected after

2nd September 2013 omitting the period between July 2011 and

August 2013. The Appellant contends that by not demanding VAT

on park entry and picnic sites fees in the prior audits, the

Respondent made a representation to the Appellant, which the

Appellant relied on that these fees were not subject to VAT under

the provisions of the repealed leg~·!.~~~ll. In their view it would be
,';:;:;:::',,''':N,'.~•.~~~'"","" .,'\'

fallacious, illegal and contra;~'~ir the principle of legitimate
.~~~~ "

expectation to renege fr0nt@i:- r . re,tation. Thus, according to

the Appellant, it's conduct" meets )~~'~reshold of legitimate

expectation and ':::. ,pondent is estoi :.s from assessi ng or
~}, ,~,~

claiming VAT in vie . m~<;;onductand relt case law in
'-">l ::.~*~"f .·i~ "&'. ::., "",**::' .

support q_:~~l;;~~argumentS~'B:~~. .
/ '·;::',;;§$zy ,:-,:>,~:'.,~;:.'X/ -,*;::i~;•.

&".' 'X'§N. "'::':~';:
<{:;.'C,~" ..•.::-::';;::,~.> ~ -, ,", ~ ",,'\~"%*1 ,;-'-»;... .~. ;'X::,»);

T~~~ s :0J.~~t has in it'-'; . fssions r@:f€(red the Appellant's~~ %:.~.. .~
submissions lml~restated tha ~mt:l;leactivities undertaken by the

"'~;:~11k;.... . ~1i;;. .
Appellant were a ·ge~·lce as deflneCl: ~nder Section 2 of the VAT Act

'~h~~'i%·l~l:· .
CAP 476 (now repeare~9~~nd the current legislation thus attracting

~:::::;,.

VAT as no exemption ~ =--»een granted nor are the Appellants
«

stated in the schedule as providing exempted services. The

17.

Respondent also submitted that the service provided by the

Appellant is a business as provided for within the meaning of

Section 6 of the repealed VAT Act and thus a taxable service: The

Respondent contended that the Appellant did not remit the fees

collected as park entry and picnic sites fees to the principal, being

the Government, a fact confirmed by the Appellant in their

Memorandum of Appeal. This action, in it's view constituted
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collection of fees on it's own behalf and applied the collections to

it's own use as captured in it's Financial Statements.

18. It is the Respondent's submissions that the Appellant is not entitled

to Zero rated status as claimed as the VAT demanded does not

relate to imports and purchases but relates to services which are

taxable and relied on Article 210 of the Constitution of Kenya 2010.

The Respondent submitted that t:f.l~~xemption accorded to the
,~~~~;~:;~::; ..';A ~

Appellant during the period 2;GQ3~:~to2008 was under the Income
-, ~\\ ::<b~";;;~~:'',.'.~

Tax Act and was not renewe~h~ncFjs;"il:)consequential to this Appeal':,., .~&;>. ~as the disputed assessment by the Respb'mdent relates to amounts
','

that accrued under>'tB'~';VAT Act and not the:jhcome Tax Act which

are distinct and separat'e~'·".:t~~~~,{~,~~ ,,&~~@!::.":••~;..,
" :«::lli:: :-. *,'''&,.;: ;':\ -';:'~~~... -':"s:.~.:..

.~~ ••~'$~ ~~~~,> ..., "=~::%
." " ';"" ',' ~v. •

19. The Res);o'ndent also subfflitted that ,:ffil:~~·ar.kentry and picnic sites.' ,

fees t~b~~~ -,:gazetted are cdll~sia.~~M]"to b~~'fnclusive of VAT and
.~ ~ • ,..... '0" ~....~.•

therefore the "~1tCelement ought.;.!o form part of the Gazetted fee
.Y;.;..:'\~~. ,~.. >

'~':~::;~'Ab~,_, '~*.\-,
structure. They refl;jfed the argurr;l~'n,t by the Appellant that there

><: '" •••• ,;. ,.".' "<'.;,
v " ~"~'"

was no legal rule of"ratutory int~~pretation existing and which.:::.~*,
permits or permitted th~ ~'~pellant to apply the terms relating to

agriculture and animal husbandry to their activities as provided for

in the Wildlife (Conservation and Management) Act Cap 376 which

provision was introduced by amendments to the Act No. 16 of

1989, Section 3.

ANALYSIS

20. Having considered the submissions by the parties, The Tribunal

noted that the Section 7 of the Wildlife Conservation and
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Management Act 2013, an incomplete extract appended to the

Memorandum of Appeal, was assented to on 24th December 2013

and came into effect on 10thJanuary 2014 and the tax dispute for

determination related to a demand for payment of Tax covering

the period January 2008 to February 2010. The initial demand

being made on 2nd March 2012 and the confirmed assessment made

on 20th March 2013 for the sum of Kshs. 1,458,159,616/= being

VAT on park entry/gate fees and ,.0' site fees. Legislation oughta~not to be enacted to regUI~~.\. conduct but future acts and

ought not to affect past tra'~~ttlon~~l:ried on the basis of existing",-,:,,0, >' :,::;:;.-:::v.~~,., ~4~>
law. With regard to taxes an event ~ Fli h is continuing and not

complete when Ht~l:1\,eM{Legislation com~}~i:l;l.toforce allows for.;::.l:, .~~~~'*,~ :,:;;:;.:.'2::::-

retrospectiv~ apPlicJi:~~£~~lt:;..~.ew legiSlati~fit~~~~e continuing"*, ~.::;:," ~'" ,"*v'"
default. .J~l~j·nancial Y>~~j~for"'~I((~~~~Sof tax co'fT1!~)Jtationis 1st

Janual~\t(,:'31st Decembe'~1~l the grWi·~0·s\:,ear. The tax payer is.. ".~» ~ .:x·z::-· .' ",<,}.", ,
" ,~"»;:'N"':::::' .~,~ ':'~ , -, ,*:;;.,.'

recf~~l<ffi"8f~'?~ to file retur~f\~y:;'3'bth June"bMthe following year.

Th~ "action ~i~111~ction of p~tR:%er:ttry/gatefees and picnic site fees
'>"«":::::" &w

is therefore con_\\,? each fi~'lal year. Any default to remit
~~ ,

any taxes under this ~~ ~~~ould be~treated as a default once for all

"and cannot be construed tt5){:B~a continuing process to warrant the

application of continuing default principle as is the case in matters

relating to hire-purchase-agreements.

21. The Value Added Tax Act No. 32 of 2013 was assented to on 14th

August 2013 and commenced on 2nd September 2013. It is trite law

that any legislation cannot act or be applied retrospectively and

therefore the provisions of VAT Act 2013 cannot be applied while

considering if VAT was due or payable with regard to park entry
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and picnic sites fees collected during the period January 2008 to

February 2010, which is the audit period that was considered by

the Respondent and VAT levied thereon. The effective law during

this period was the VAT Act, CAP 476 (now repealed). The

Tribunal therefore finds that the Applicable laws for purposes of

determining this Appeal are VAT Act CAP 476, now repealed and

the Wildlife (Conservation and Management) Act Cap 376 which
~

provision was introduced by am ,:'? Cents to the Act No. 16 of

1989, Section 3. Having. S!Q..g~~:\~gislation cannot be applied

retrospectively any attempf,1iQ'i:'eIY~1?;r~Jegislations that was not in
. ....y '~~%>, . .

force In the period In dispute would am~':.t:Jntto travesty of Justice
?% ''t=%;..

d . §-~&'i.I··dd .. I "{};'-.;~':o. I" f F' Ian contraventlon:::91&:al~". own pnncip eS'.;0~'tt(lPPication 0 isca
'i;::"';:;*'~~fu.. :::::,~

statutes. '\ ~,~: ~1h,
..~ '" ~ . '-':; ,:'}~...-, '{

»~t~ ':;.::~..., X::·'1%::~...:... -':", ,":

22. Thelt~~';s clearthat~;APp~~'~~V~~:d servi~esduringthe
aucil~%~}i, \~;as provided f~~~~m1t~t~f~~Se~tio . ,."A of the Wildlife

~;' '<,:';' ~"'-':: '; '':- ':::::~;:;:~ .

Co~~servation"'if~~ Managemenf~ct Cap 376, (now repealed) and
'X%<::;; '»:., -,

'~"$"~~". ~~:;.

which expressly pr~~tged the fun,~~l~ns of the Appellant as :- The
~v~ ~~?

functions of the Servrlf!s7;?allbe to *
.·~~~h;~~~:,."~1\.%~~.

(a) formulate policies regarding the conservation, management and

utilization of all types of fauna (not being domestic animals) and

flora;

(b) advise the Government on establishment of National Parks,

National Reserves and other protected wildlife sanctuaries;

(c) manage National Parksand National Reserves;

(d) prepare and implement management plans for National Parks

and National Reserves and the display of fauna and flora in their
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natural state for the promotion of tourism and for the benefit and

education of the inhabitants of Kenya;

(e) provide wildlife conservation education and extension service

to create public awareness and support for wildlife policies;

(I) sustain wildlife to meet conservation and management goals;

(g)conduct and co-ordinate researchactivities in the field of wildlife

conservation and management;
.:-X

(h) identify manpower requireme _'0. ~"ld recruit manpower at all
. . .. ~:W,~~ .levels for the ServIce for wI1dlife~r;el1servatlonand management;

~.-;:: ...•

(i) provide advice to the ::'(iotlerillTi,entand local authorities and

landowners on the best ;ethods '~;ll!f~ildlife conservation and.~~:::..
d l...":,.,. .. I' "~: f he Govemment I.management an ve'f;tl1epnnape instrumenro t. e Government tn,~"'*~~;. " -.:~~.::;.

.@:~~~~ ,'~,pursuit of such ecolclgi~f/~tl§'l;,~i!alsor contro s~~Jtt~{deurban areas
. ~."~' «,<$..<:!i. ':~::::>:"'. 'V:":::::""..~. ,.~~-::. >;~'"@:''' ""~~~,

as are ne~essq(:yfor huitilJl1,sUn/lvat;%,*, •.: ~.. '~~",,,,,:-,,:~:~... -.;::,

0) adrtj1A{!t~rand co-ordit:~lf intep.1til/i7'8,{~rotocols, conventions
.,~:::}t.r~.?~~1tE:: '%x~~. '4~' ~~~~.~

?-<~~~~ ~ ,.-I. "'d'~f~~'>" ,,~~~,.~ .,., .,hal!1f!:.Sr.eale{f$:~{arumgWill /I ~*,'>;.v • Its aspett:S:~'1nconsuttetion WIt
',' ~]~'-:~ ;W:*

the Minister; '-':"1l~.. ~~
"i; X",

(k) solicit by p:JbJ(?~f?peal or i1r!;~{!A'ise,and accept and receive
~}.~~ ~.~

subscriptions, donat/!fRs'~evices ana bequests (whether movable or
'~

immovable property o~her absoluteor conditionst) for the

general or special purposes of the Service or subject to any trust;

(I) render services to the farming and ranching communities in

Kenya necessary for the protection of agriculture and animal

husbandry against destruction by wildlife.

23. The Tribunal has noted that the services under the repealed Act

were undertaken for and on behalf of the Government of Kenya

which included accepting and receiving subscriptions as provided
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for under Section 3A(k) of the Wildlife (Conservation and

Management) Act Cap 376(now repealed) being guided by the

provisions of the forestated legislation, the name of the Appellant is

instructive as to who they provide the services for. The park entry

and picnic sites fees are gazetted by the Minister for the time being

in charge of Forestry and Wildlife who by Regulations, categorizes

the parks and conservation areas and sets the fees for entry into
':"·i·~National parks Managed by t ,'x~;''Ppellant as contained in

Regulations 10 and 11 O(4.(~\.~\'ib;':~~;;~ildlife(Conservation and
,~::~l::~'~,:,~t:::~<:>~\1::

Management) (National Pa:r:.~~JtReg~J~tfns, 2010. This constitutes
m:::;,:::::...

a service.>;.Wli:*,
~:[i~,,$;~'~%.b'~:*e%,:: ,.,~\:,

24. The Tribunal having~:d~Thrmined that there is~:,,~.,;service,the next
« " •

issue for det~rminatiod'would" b'elWhether and if so, when did the-: ~.~ -, . ':~
,'L ,-;.~ ~ -,v .• ~

service;~b~come taxable? Wnereas it,~'i~~not.?indispute that the rates
», ,. ,,~

-, . •..•..) ", }..~. '-.

are set by Hfe Government "'<:>f..:;K.-enyaand th~e::'Appellant are not at. :..'

liberty to va;~~ffi:e Statutory fe~ihvithout an amendment or review
,:)::'i;;;:~, ;1:K:••,.~"~~x" ;::;;:;:;t:.

to the RegulatiOfT~~'~\~ction 6 6'f,~e VAT Act, CAP 476 (now

repealed) did not ~t~~statut'Jy':' fees as services that were

taxable and there is no'~)y to charge any additional fees on the
" "

park entry and picnic sites fees by the Appellant in view of the

provisions of Regulation 11 of the Wildlife (Conservation and

Management) (National Parks) Regulations, 2010. If indeed the

intention of parliament was to levy VAT or any other additional

tax on the park entry and picnic sites fees, nothing would have

been easier than to include the same in the Regulations. The

Appellant therefore could not deduct any amount as VAT from the
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park entry and picnic sites fees collected for remittance to the

Respondent.

25. The submission by the Respondent that the Appellant was engaged

in a business with regard to the collection of park entry and picnic

sites fees is incorrect as the repealed VAT legislation did provide for

charging of VAT in broad terms as is the case in the Value Added

Tax Act No. 32 of 2013. Further, i :[;earthat the service provided

26.

was for and on behalf of,~ . overnment and not on the
- '>.~~~~i;.~:~;;~~~v~~~~}~

Appellants own behalf or b'ef,f~'fitrf:tf~,service was provided for its. .~~~ '-x:;:.;~::x"

own behalf this would have been co~~~ as a business and they,~r"~....., ~:::~
would be liable ta{!fa:x*~x as there woula~!te~ commercial gain.

.. , .~%~~&~ .t\~ . .The authorities cltea~~y t\:le,;::..ARpellantsupporf.'ttl~, finding by the
" '.- -, ~ . ~..:.;~ ~.~:.,~ 'h~ .:;::=:%.

Tribunal t/19;t::: the legi~ta~tionxnt:~$;.fe clear aiia~there is no
~~l:@. ~'~ --~l~~.

intendr:i;)eiif' that can be ~i_v~lerred.~rf1g~:t:,:::~~presslystated in the-::::-,",·m ::;,-, ·:;;·:XW' ... ~.;.

I ..;::r::£ . .::-.:~. ~:'--~~.:6~W" ,.~\_
egl.~r9rron.~~~) '\':;i~-:~::::":~.W' ~~":,-." .:.:~~\~ ",,,,,:"~:::~:;:;~

~« .~:*:t%- !:-;~;:~:.
',i;i~~:~x -::::~~:::.~~;' '%~\

The Tribunal is n """ , ~nced b,Respondent's submissions and

neither was there any'*€l.~pnstratioIi of an instance where statutory
~~~,

fees are subjected to VAt·~~1fuJerthe repealed legislation. If the tax
'$;:;'

was payable the tax should have been levied on the Principal, who

is the Government of Kenya and not the Agent, the Appellant, who

was collecting the fees on it's behalf.

27. The Tribunal has been able to establish that the Appellant has paid

VAT where the law required them to do so for services which are

of a commercial nature as provided for under Section 7(d) of the

establishing Act. This is confirmed by the fact that the dispute
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' ..
I

before the Tribunal presently relates only to park entry and picnic

sites fees and not the other heads of income which are operated by

the Appellant for commercial purposes.

28. The Respondent contended before the Tribunal that there was no

evidence of remittance of the collections of park entry and picnic

sites fees by the Appellant to the principal authority. The Tribunal
'x

"finds this argument to be irrelevarj :~ is the Principal who guides
:,.:"

the agent on how to apply cq"'~R:~'~ s. Further to the forgoing and
,~~~~,. --1&\

as provided for in the esta~ll~,~'(ng~C!W,~eAppellant draws funding
, ··>:-::'.x

from the consolidated fund which is in'*tll~·,exclusivecontrol of the
y «y~

Principal, the Gove·~~'~~J. of Kenya, and futl~j'~~re disbursed once
,;,~.::..,~'~. ,~~

a budget as drawn IJ~'" "$ ,", .lIant has been f rrogated by the
. . I "t~, I' ;:::'::::-:"f' . ~ Th Trib ""~I~W~d inedpnncipa .;?0~~tratlona Ite~~.~:l.nece .. ~~f{~..". e rt una "lJap eterrnine

ffi~«:;:::; ::::>:?,. ,'x..,
that i.!atv~«; of the worRt~lwctur~$~ :~~eenthe Principal and the

"~'" , ,".' -, " ,:\,,;., o •••••.•

A~~~~~iJ1~w~stime and ··ig~I.(1:~~thoriz;~/~A~;:Appellant, as their

Age~~, to ap~"ll€ collection~fr0.m park entry and picnic sites fees-q&
towards its operai~1 expenses. '. result of this arrangement the

~~~ ~
principal has only ll~~!ged for'=:"the shortfall in the annual

x.• ;.;.'-::;.'» J.,

budgetary allocation to the~8'Ppellant .
v:

29. The Tribunal considered the argument by the Appellant on

entitlement to zero-rating and found not tenable as the fees

collected are Statutory fees collected by the Appellant on behalf the

Government of Kenya and do not attract tax in view of the

provisions of Section 6 of the VAT Act, Cap 476(now repealed).
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30. The Appellant argued it enjoyed tax exemption during the period

2003 to 2008, which the Tribunal confirmed related to Income Tax

only and there is no analogy that can be made with tax due from

Income Tax which would then allow them to enjoy the privilege.

Exemptions are tax head specific and entity specific and not

analogous. The Tribunal therefore finds that this claim by the

Appellant must fail.

.::m
31. The Appellant argued that thel~~)::e entitled to tax exemption as

N"&''' )k.
the service they provided fell§:(;]de'r>tft€"category of agriculture and».,:::" ~"':.""

• . % ,"::"\. •
animal husbandry which are both exer :.' from tax. The Tribunal

finds that animal ,'t; is the branch %}riculture concerned

with the care and bn?e~i~ o~%G:!pmesticanimals su~~ as cattle, dogs,
-, v '.:.::». "-~" "W·~· ~:i..~~ ;;. .:' .'~

sheep and§/10J'ses. Thet.~RpellaAf:,:qtcl',!lot and doeS~f1bt undertake
, ~"l ".~,:::::*.'~' ';;.. ~,

such 6 ~s as the senii\~~ envis~ , ;.;~. estic setting and not
·f::W· ......':::1*\ .;-.:'~::::::::''' .'.,.,.&~.~ ::$t:s:. ~v'~ *~..~»-w:.::;:: X$:~:-.

th§1~lIcr~ l.n~re the Appeml~J~:r'as been" ,.ahdated by law to
• :x ,:% , ~'X:-"

provide a serfjee of wildlife1?conservation and therefore the
..>~ '.:~".::

exemption envis'~:~~~QYthe law'~1wot be extended and does not
'1," 'I.'

arise. ;:""'.§:::1b'

32. The findings by the Trib~iifwove clearly preclude the principle of

legitimate expectation and estoppel. However, the fact that the
'-- '

Respondent did not demand for tax previously does not mean that

they are estopped, unless doing so would be in breach of specific

provisions of law.

FINDINGS

33. The Tribunal finds that liability to pay tax is not pegged on ability

to pay and this ground of Appeal is not available to the Appellant

Judgement: Tax Appeal No.116 of 2015 Page 15



and should the Tribunal have found the sums demanded payable,

the Appellant would have been liable.

CONCLUSION

\.....--

34. The Tribunal having entered a finding that the service provided was

not a business and therefore did not attract VAT, the Appellant was

well within their right to appeal the decision of the Respondent and

consequently it is our considered that the Respondent acted

contrary to the VAT Act, C~~~x,~now repealed) in levying and

d di k '-:~~"d~~' . f h '1'eman mg tax on par en~r~':::an] f9lGr;}lf sites ees as t e preva: mg
.\~ .,;~~

legal regime did not provide for the' ~ e. The interest charged
%

thereon is also noH~Jl~~~!~in view of the'irAdtQg that VAT was not
'\.,~; ..:lli;...., '*~x~

due and payable. P:Q~,.~l\ppeaLsucceeds and···.tn·econfirmed tax
;::,'&.. ,\:~., ::::*{~«:;.. .•. ~"'~ "-

demanded~~\,\pursuant~~~Ths.to '~~Nl'~~'~~au.dit unaeF.::·~.reference
A :-:~>~~ ,~'>;., "*''-: :';;"~. '»'.'.lli;..... . . -,~ ~%-~ .

P0096~6R?6H/03/2012 f~tJhe ~~~i'Ot\~:Sps..1,458,159,616/= be
":';'. ~"~'§" , .' "'$.~" ~'\ .~:>:ar)'€l::J:s~l:YereD:-expunged. ";*:li~ht>" . '\;::lj§::'

y :. >:~~-. .~~~~~~.,~ .*..~"~~~.' <"'~'~::;&"';:::" "':' ,~.,
~;~%:~h.,Each party shall b~q~:::I:t,.s costs .

.;~:~~;.~~~",
>'''~-:'::»~..::*~~

"l.1*~<&\'l"::,
~\~~~.•..",..~:~-:::w}
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DATED and DELIVEREDat NAIROBI this..lh~day of .J.~16

In the presence of:-

~ ('v\uA..--\;'-l
. (~~-) .for the Appellant

LILIAN RENEE OMONDI
MEMBER
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