REPUBLIC OF KENYA
IN THE TAX APPEALS TRIBUNAL
APPEAL NO.101 OF 2015
OCEAN FREIGHT E.A. LIMITED

APPELLANT
VERSUS

THE COMMISSIONER

OF DOMESTIC TAXES

RESPONDENT

JUDGEMENT
BACKGROUND:1.

The Appellant
non-resident

2.

is a Shipping Agent in Kenya acting on behalf of a
principal, Mediterranean

The Respondent

is an entity established

mandate,

interlia, for the assessment

The Respondent
period

assessment

for

amounting

to

and collection

on

2008

an in-depth

audit of the Appellant

for

to April 2012

Withholding

tax

on

KES.15,136,738/=

and

railage
and

raised

additional

and

demurrage

KES.142.308,538/=

inclusive of interest and penalties.

The outcome

of the audit and the assessment

taxes payable was formally communicated
Respondent's

of the additional

to the Appellant

by the

letter dated the 30th day of May, 2012.

The Appellant
Objection

of revenue

of the Republic of Kenya.

conducted

January

respectively

5.

under the Kenya Revenue

Act, (Cap 469) of the Laws of Kenya, charged with the

the

4.

(MSC).

Authority

behalf of the Government
3.

Shipping Company

objected

dated

to the said assessment

through

a Notice of

the 25th day of June 2012 to the Respondent

by

Mis PKF Taxation Services Limited (PKFTS) on its behalf.
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6.

In response to the said Appellant's

letter, the Respondent

26th July 2012, revised the earlier assessment

dated

arithmetical

error

on

Railage

charges

by a letter

correcting

amounting

an
to

KES.5,280,340/==
7.

The

Appellant

Grounds

of Objection

November

On

PKFTS reiterated

its said tax agents

its

by a letter dated 23rd August 2012. On 27th

2012, the Respondent

assessment
8.

through

confirmed

its earlier

additional

by a letter to the Appellant.

the

17th of

Respondent

December

of its intention

assessment

and lodged

2012,

the

to appeal

against

its Memorandum

of Facts on 20th December

Appellant

notified

the

the said confirmed

of Appeal and Statement

2012. On its part, the Respondent

filed

of Facts on 7th July 2013 which was not signed until

its Statement

the 21st of March 2015 at the hearing of this Appeal, with the leave
of this Tribunal.
9.
\...

From the records,
comply

with the Statutory

Tribunal
this

it is quite clear that
timelines

the Respondent

as set out in the Tax Appeals

Act 2013 (The Act) but since the Appellant

issue

during

proceeding

the

hearing

of the

Appeal

with the Appeal notwithstanding

compliance

with

the

provisions

did not

did not raise

and

insisted

on

the Respondent's

non

of the Act. The Appellant

was

c

therefore

obviously

This issue is therefore

not

prejudiced

by the Respondent's

not one of the issues for determination

breach.
by the

Tribunal in this Appeal.
In any event,
its Statement

the Tribunal

the Respondent

of Facts in exercise of its discretionary

to deal with the substantive

Judgement

accorded

leave to sign
power

in order

issues before it conclusively.

Appeal No. 101 of 2015 (Oceanfreight

E.A. Limited)
Page 2

10.

came up for hearing on 21st March 2016 at the

When the Appeal
prompting

of

interpretation

the

Statement

it had rescinded

Respondent's

The Tribunal

admission

At the conclusion

therefore

appreciation

and

Paragraph

24 of

admitted

that

railage income of

observed

that

the said

in favor of the Appellant

by the

to waive this charge.

of the hearing

of the Appeal,

by the Tribunal to file their written

duly complied

the parties were

submissions which they

with.

Both parties are agreed on the facts of the Appeal and the issue for
determination

by this tribunal

law. Conversely,
i.

based

provisions

whether
collectable

charges

collected

from

the consignee

by a

Principal who is

Kenya subject to Withholding

tax under

the

of Income Tax Act (ITA)?

is therefore

demurrage

required

charges

as Withholding

to make a determination

amounting

as to

to KES.142.308,538/=

is

Tax by the Respondent.

The only issue for determination
payment

of the applicable

acting as an agent of a disclosed

outside

This Tribunal

is the interpretation

this issue may be stated as follows;

Are demurrage
company

12.

its

of Facts, the Respondent

on railage was allowed

directed

on

its decision to charge the tax on

KES.15.36,738/=.

11.

based

of records before it and in particular

the Respondent's

charge

Tribunal

of the Withholding

of this appeal

tax on demurrage

is the issue of the
charges amounting

to KES.142,308,538/=
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13.

The Appellant

was represented

in this appeal

by Mr. Michael

Mburugu while the Respondent was represented by Mr Mwangeka
with their respective teams.
THE APPELLANT'SCASE
14.

Mr. Mburugu for the Appellant argued that, demurrage charges do
not constitute a rental charge which would attract Withholding tax
under Section 35 (1) (c) of the ITA. He further cited the provision of
section 9(1) of ITA as read with Paragraph

3(k) of the Third

Schedule of the same Act which states as follows;
"where a non-resident person carries the businessof ship
owner, charterer or air' transport operator and a ship or
aircraft owned or chartered by him calls at any airport in
Kenya, the gains or profits from that business from the
carriageof passengerswho embark,"

He further urged the Tribunal. to lay particular emphasis on the
word "embark", and the phrase "cargo or mail" which is embarked
in Kenya" and pleaded with the Tribunal to find that demurrage is
part and parcel of freight charges. It was the Appellant's further
1

argument that the proviso to 4he said section on income derived
from shipping activities supported
,

its argument

as it states as

follows;
"but this subsectionsha/~not apply to gains or profits from
the carriage of passengerswho embark, on cargo or mail
which is embarked, in

Kenya sorely as a

result of

transshipment."

This is an issue that we shall revisit later in this judgment.
15.

According to it, the issue before the Tribunal is whether demurrage
charges are incurred for the delay in offloading or loading the cargo
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and whether
demurrage

these are rental or freight charges. On this basis,
charges occur before the cargo is released

Customs Department

by the

when the containers are still on board the

ship and therefore the said demurrage charges do not relate to any
"outward freight" but only relates to "inbound cargo."
The Appellant proceed to cite: Burmah Steamship Company -vs-

the Commissioner of Inland Revenue /6 TC 67 at 70 as authority
in support

of it's argument.

This authority

did not pose any

challenge to the Tribunal to reject its proposition

out of hand;

firstly because this is a case from," Scotland whose probative value at
most would be persuasive to the tribunal, secondly, the case does
not deal with the Income Tax provisions which are the subject
"

matter of this Appeal and thirdly and most important

the above

case deals with damages arising out of a breach of contract and has
absolutely

therefore

no relevance

to the issue of payment

of

demurrage charges. It is a case addressing the issue of a repairer's
breach of contract.
In short, this authority

was rejected by the Tribunal as it was

irrelevant to the issues before thls Appeal.
16.

Mr.

Mburugu

for

the

Appellant

.

proceeded

to

expand

the

Appellant's argument by insisting that demurrage is part of freight
payable by the owner of the goods which payment is passed on to
the shipping line which eventually pays the owner of the container
of the cargo.
He reiterated

that under Section 9(1) of ITA freight is primarily

concerned with outward
any transshipment

cargo' and does not relate to inward or

as are contents contained

in the bill of lading

which is part of the Appellant's documents.
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.

;,

The Appellant's Managing Director rounded
favor of the Appellant

up the arguments in

by emphasizing the fact that the freight

charges relate to the charges incurred before the offloading of the
container from the ship and not after. In short, it's the Appellant's
position, that it is not the intention of the law to tax this kind of
transaction because it constitutes the nature of shipping and business
in international trade. It urged. this Tribunal to find that demurrage
is actually part of freight and nqt a rental income.

THE RESPONDENT'S
17.

CASE

Mr. Mwangeka

for the Respondent argued that Section 9 of the

.

ITA was not applicable to the issue in the appeal. He took the
position that demurrage was charged on goods which had already
been discharged
moratorium

from the ship and which

had breached

the

granted by way of "holding time" which means, free

days at which time no demurrage charges accrue.
18.

The Respondent took the position that demurrage was the cost of
goods which had already been discharged when it carried out the
said audit. In It's further submission it relied on Section 10 of ITA:-

"upon payment where a.,esident person or a person having a
.'

permanent establishment in Kenya makes a payment to any
e '

other person in respec~ of:

that is Section lOrd); use of

property. "
As read together with Section 35 of ITA presupposes the deduction
of Withholding tax
19.

In addition, the Respondent submitted that having determined that
a non-resident earns its income from the Appellant who operates in
Kenya, there is no confusion as to whether this income constitutes
post clearance charges and that the

income has accrued or been
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earned here in Kenya. It has clearly been earned or accrued in the
country of origin of the cargo. It is evident, that in the clearance of
the goods, this amount is not included in the importation

entry

because demurrage is not part of freight. This is a post clearance
charge, which has been earned in Kenya and if a non-resident earns
income in Kenya that income is subject to tax under Section 10 of
ITA. The provision of Section' 35 of ITA states that, the freight
charge should account for Withholding Tax upon payment of the
amount due to the principal which is the shipping line.
20.

The Respondent further submitted that the case law cited by the

.

Appellant does not relate to demurrage of containers and it is
therefore irrelevant to the current Appeal.
"

21.

In their Written Submissions,the Respondent reiterated its position
that demurrage cost is subject to tax under the provisions of ITA as
they are categorized as gains obtained in Kenya. In support of this
argument, the Respondent explained in detail and expounded on
the

term 'delivery order'. According to its Written

Submission

'delivery order' is defined as the;

"order given by carrier

to a party

to take delivery of goods.

Once cargo has arrived et the port of destination. the goods
are removed

to customs bonded

area where customs

clearance procedures ar.e carried out If the cargo is Less
Container Load (LCD). it is stored in the Container Freight
Station (CFS) warehouse

on arrival of cargo at final

customs port of destination. the said carrier of goods issues a
delivery order to the consignee (or his order) after collecting
necessary charges if any.••
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According

to

the

Respondent,

demurrage

charges

are

post

importation

charges while the Appellant argues that they are pre

importation

charges. That the supply by the shipping

containers

employed

line of

for the carriage of goods gives rise to a

contract of lease, separated from the contract of carriage, which
exposes the shipper and/or

the consignee

to the payment

of

detention charges, which must be agreed upon.
22.

The Respondent
Svendborg

and

relied on the cases of Steamship
Steamship

Company

Internal Revenue CTA EB Noll7,

Company

1912 v Commissioner

of

(CTA Case 6567) 2006, where

the court confirmed that "a contract exists whereby owners provide
the availability of containers which is a contract of lease, and that
"

owners are bound to put on notice the shipper as regards any delay
accrued at the discharging port" the Court added

that .... ."

although the aforesaid provision refers to contracts of carriage, they
nonetheless apply to the contract for the lease of the containers,
since the two contracts are inherentty intertwined, and that a duty
of promptness in alerting the shipper about any delay at discharging
port is an application of the duty
of good faith and diligence in
., .
performing the contract"
The Respondent,

in their Written Submissions relied again on the

case decided by the Court of Tax Appeals of The Republic of
Philippines (CTA) in 2006, which ruled;

"that demurrage fees are'considered ordinary income subject
to the regular corporate income tax. "
The Appellant

expanded

its argument

further

by stating that,

demurrage charge is part of freight which is payable by the owner
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of the goods, which payment is then passed on to the shipping line
which eventually pays the owner of the container of the cargo.
23.

The Respondent in its written submissions wanted to disabuse the
approach

adopted

by the appellant

in the application

of section

9(1) of the ITA before the Tribunal. This section deals with taxation
of the gross amount received on account of the carriage in relation
to goods embarked

at the port yet demurrage

are not part of

freight since they are post importation/exportation
cannot be predetermined

charges. They

at the point of embankment

of the goods.

or clearance

.

..

According to it, the right section of the Taxable law applicable in
.this case is Section 10 of ITA as the subject matter with regard to the
Withholding tax herein relates to the gains or profits, and according
to Section 10 (m) of ITA includes royalty, rent, premium or similar
consideration

received for the use or occupation

of property.

Hence the usage of the container falls under this category as a
container is a property, thus for the usage of such containers one
has to pay the right to use. qemurrage
non-resident

and therefore

charges are income of a

....

subject to withholding

tax as per

Sections 10 and 35(1)(c) of ITA.

In a rejoinder to the Respondent's

arguments the Appellant filed

further written submissions, the crux of which was to persuade this
Tribunal not to give weight to the cases quoted by the Respondent
in its Written

Submissions. The Appellant's

argument

was that,

those are not binding to the courts or Tribunals in Kenya on the
basis of the provisions of Section 3 of the Judicature Act. it claimed
that, this position was upheld by the Supreme Court of Kenya in
the Case of Samuel Kamau Macharia & Another Versus Kenya
Judgement Appeal No. 101 of 2015 (Oceanfreight E.A.Limited)
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Commercial Bank Limited & 2 Others [Application No 2 of 2011]
where it was held;

••A court's jurisdiction flqws from either the Constitution or
legislation or both. Thus. a court of law can only exerdse
jurisdiction as conferred by the constitution or other written
law. It cannot arrogate itselfjurisdiction exceeding that which
is conferred upon it by lew. The issue as to whether a Court
of law has jurisdiction to entertain a matter before it. is not
one of mere procedural technicality; it goes to the very heart
of the matter. for without jurisdiction. the court cannot
entertain any proceedings .....••
24.

The Appellant in its said rejoirtder filed with the Tribunal what it
described as different types of cargos which are imported and arrive
in different types of ships, which are;
Liquid cargo-such as oil tanker ships
Loose cargo-such as fertilizer in bulk ships
Cars/motor vehicles-car carriers; and
Containerized cargo--container ship
According to the Appellant, all the above imports are shipped in
either what is termed as "Liner.'Trades"
and in the event that these
.
;

chartered vesselsare delayed at the port of offloading beyond the
agreed period of stay, the vessel owner will charge demurrage. In
addition, the applicable documents in all the above casesare the
"Bill of Lading" whereby all the terms and conditions are spelt out.
The entire process of shipping cargo from load port to discharge is
governed by one document .only - the Bill of Lading which
stipulates all the conditions including the issueof how to deal with
the containers which are on temporary importation.

.

There is no
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delivery order issued to the consignee as the Respondent wishes the
Tribunal to believe.
Lastly in their Written
demurrage

Submission, the Appellant

argued

that

accrues even when, cargo is under customs control as

free days start immediately

upon discharge and not only after

clearance of the cargo. That. no local shipping companies

are

involved in the hiring of containers and therefore the Respondent's
position

of seeking to deduct

containers

Withholding

tax on

rental

is incorrect. To the Appellant the containers

extension of the ship and any demurrage
contract of carriage as providedfor

of

are an

charges are under the

by the Bill of Lading

THE ISSUE FOR DETERMINATION:25.

After reviewing all the evidence before it together
submissions filed, the Tribunal has determined
"

before it is its pronouncement

with all the

that the main issue

is whether in law demurrage is rental

or freight. The Appellant contends that demurrage is part of freight
whilst the

Respondent

containers post importation
cost insurance and freight

submits that

demurrage

relates to a

charge and is therefore not part of the
.,
-,

ANALYSIS AND FINDINGS:26.

The Appellant's case is that as an agent for a non-resident shipping
line, it collects container

demurrage

and the total collection

is

remitted to the Principal. That collection should not be subjected to
Withholding tax because it is payment made as liquidated damages
for breach of contract by ship owner. It relied on Section 9(1) of the
Income Tax Act to advance that demurrage charges is additional
freight and damages for breach of contract.
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27.

The Appellant maintains that demurrage is freight charges and not
rental charges because the loading and unloading

of goods and

carriage by sea cannot be treated in isolation.That since demurrage
are freight charges then the same can only be taxed as freight which
is only levied on outward movement of cargo and is therefore not
subject to Withholding tax.
28.

The Tribunal wishes to rely on the Black's Law dictionary,
Edition, which defines "withholding
tax that is subtracted

tax"as "a portion of income

from salary, wages, dividends,

income before the earner receives payment."
Black's

Law

compensation

dictionary

'.

deflnes,

8th

freight

or other

While the same
as

"the

price

or

paid for the transportation

of good by a carrier, at

sea, from port to port." It is therefore

clear that, Freight is the

amount payable by a charterer or shipper to a ship owner for the
letting of the ship or space therein for the carriage of goods by sea.
29.

In its own view and having considerd all the circumstances of this
Appeal, the Tribunal

finds that demurrage

means payment

of

containers by the consignee to a shipping line through a shipping
agent for late return of empty containers. This is because the supply
"

of a shipping container to a merchant is of a similar nature to the
contract of a supply of a vess<;1to a voyager charter. The industry
refers to container
demurrage."

usage beyond

the set period

as "container

This extra usage usually entitles the container supplier

to a payment from the merchant. This is in respect to the late return
of the equipment supplied by one party to another for the purposes
of carrying cargo. On the other hand, Freight collection means
payment of freight by the shipper or consignee to a shipping line
through a shipping agent for carriage of goods. Clearly, from the
Judgement Appeal No, 101 of 2015 (Oceanfreighs E.A.Limited)
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....
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above definition there is an obvious distinction between

Freight

and container demurrage charges.
30.

The Tribunal has carefully considered the cases of Ichiban Imports
Pty Ltd v China Shipping ( Australia) and Cosco Container Lines Co.
Ltd v Unity Inti Cargo Pty Ltd 92012) which cases state the legal
proposition

that, container

agreed contractual

detention

charges are penalties with

rates for the hire of containers. The supply of

containers is employed for the carriage of goods, which gives rise to
a contract of lease, separate from the contract of carriage, which
causes payment of container demurrage charges
31.

It also accords with a common sense and commercial assessment of
the issue of the container demurrage charges as being the amount
agreed to be paid upon the happening of a certain event. After all,
the incurring of container demurrage charges is always in the hands
of the consignee or their agents - if they do not wish to incur the
charges, they can simply take the containers back within the free
time.

32.

The Tribunal

has further carefully considered

the provision

of

Section 9(1) of the ITA and respectifully find that it does not apply
to this Appeal as the word demurrage has been extended to include
the hire and rent of assests other than ships.
33.

The Tribunal agrees with the Respondent's interpretation

of Section

3(2) (a)(iii) of the Act as read together with Section 6(1) of the ITA
which cumulatively state that demurrage charges collected by the
Appellant are in the nature of profit and hence income accruing for
the non- resident in Kenya and therefore

taxable

under those

sections.
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34.

The Tribunal

has established that the relationship

Appellant and the container

between

the

owners was one of an Agent and

Principal. This is conceded by the Appellant in its Statement of Facts
which show a clear agency relationship

between

it and a Non

Resident Principal which demonstrates the existence of the agency
relationship between it and the Non-resident
then is whether,

the

Principal. The issue

Appellant should deduct Withholding

tax

from the demurrage charges which it has collected?
Rule 2 of Income Tax (Withholding Tax) Rules, 2001 defines a

.

payer as "a person who deducts Withholding tax for the purposes
of these Rules" while Rule 4 of the same Rules provides; " A person
who makes payment of, or On account of, any income which is
subject to withholding tax shall deduct tax therefrom in the amount
specified(a) Under Paragraphs 3 and 5 of Part B of the 3rd Schedule

(b)(c) A person who fails to comply with the requirement

of sub rule(l)

commits an offence"

..
The Tribunal is therefore satisfied that the Appellant should have
deducted Withholding

tax from the demurrage collected which is

the subject of this Appeal.
35.

It is important now to note that The Income Tax (Withholding Tax)
Rules, 2001 mandates a person who makes payment

of, or on

account of, any income, which is subject to Withholding

tax to

deduct tax from the payment at the provided rate. The said Rules
do not create a distinction between instances where the payer is an
agent and where

the payer is the principal himself.

It is the
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Tribunal's
portion

view that even an agent is under obligation
of any payment

principal

and to remit

withholding
worth

Tax

relating

on behalf

the same to the Respondent
is chargeable

that the obligation

is chargeable

Appeal)

therefore

to any person

tax, if the payment

the emphasis

payment

made

to retain a
of the

because

to income

is only created

of

tax. It is
where

the

to Income Tax Civil Suit 60 of 2013 (Income

Motaku

Shipping

is that the Respondent's
to Withholding

tax 'and

Agencies

limited

confirmed
relating

The

Additional

upshot

Assessment

to demurrage

charges

I

amounting

to

KES.142,308,538/=

Appeal is accordingly

is hereby

confirmed

and

this

dismissed.

Each party shall bear its own costs

rtt;

It is so ordered

DATED and DELIVERED at NAIROBI this.:1? .. day Of~~~~~2016
In the presence of:- Michael Mburugu and
Joseph Mwavua (PKF) for the Appellant
No representation
for the Respondent

A.G.N-.
'- . KAMAU
CHAlRPERSON

-----------,...--

PHILOMENA N. KIROKEN
MEMBER

ED N. GICHUKI
MEMBER
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