REPUBLIC OF KENYA
IN THE TAX APPEALS TRIBUNAL AT NAIROBI
TAX APPEAL NO. 141 OF 2019

SHOP AND DELIVER LIMITED

APPELLANT
VERSUS

COMMISSIONER

OF DOMESTICTAXES

RESPONDENT

RULING
1. The Appellant is a limited liability company licensed by the Betting Control and Licensing
Board under the provisions of the Betting Lotteries and Gaming Act, Chapter 131, Laws
of Kenya.
2. The Respondent is established under Section 3 of the Kenya Revenue Act, Chapter 469
Laws of Kenya, charged with the responsibility of Assessment and Collection of revenue
in Kenya.
3. On 7th January 2019 and 29th January 2019 the Respondent issued two tax demands against
the Appellant in respect of Withholding Tax arrears in the sum ofKES: 537,273,545 for
the period October -November 2018 and KES: 295,295,476,194 for the period December
2018 on the basis that the Appellant had failed to deduct the correct amount of
Withholding Tax on "winnings" paid to 'Punters'.
4. Upon receipt of the demands, the Appellant on 6th February 2019, responded vide its
objection letter dated 6th February 2019, to wit the Notice of Objection.
5. On 15th February 2019, the Respondent issued its objection decision and confirmed its tax
liability ofKES: 837,208,900 for the period October-December 2018, thereby prompting
the Appellant to file its Notice of Appeal on 15th March 2019. It lodged its Appeal on 29th
March 2019.
6. Upon service, the Respondent filed its Statement of Facts on 29th April 2019.
7. The matter was mentioned before the Tribunal on 22nd May 2019 where both parties were
represented and the Appellant agreed to initiate ADR with the Respondent.
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8. On 26th May 2019, the Appellant's Advocates on record, received a new tax demand dated
22nd May 2019 from the Respondent for the sum KES: 587,626,960 for the months of
January-February 2019 giving the Appellant a fourteen (14) days' Notice to pay, failing
which it would institute recovery measures pursuant to the Tax Procedures Act, 2015.
9. On 29th May 2019, the Respondent issued Agency Notices to the Appellant's bankers,
namely, Guaranty Trust Bank (K) Limited and Kenya Commercial Bank Limited seeking
to freeze its accounts for non-payment of taxes amounting to KES: 1,748,525,121.
10. On 30th May, the Appellant being aggrieved by the said Notices filed a Judicial Review
Application in the High Court of Kenya at Nairobi, being Judicial Review Application
number 181 of2019, with the said court directing that the Appellant ought to demonstrate
that it had exhausted the existing alternative remedies before going before it.
11. On 7th June 2019, the Appellant proceeded to file an application under certificate of
urgency, seeking an Interlocutory relief by its Notice of Motion dated 7th June, 2019
before the Tribunal, seeking an order to suspend the Respondent from implementation,
execution and enforcement of the Respondent's Agency Notices -Reference Number
P057347983U both dated 29th May 2019 issued to Guaranty Trust Bank (K) Limited and
Kenya Commercial Bank Limited, requiring them to pay KES: 1,748,525,121, pending
the hearing and determination of this Appeal.
12. The Application is based on the grounds of Appeal as well as the supporting Affidavit of
Chris Mwirigi, a director of the Appellant Company.
13. The Respondent objected to the said application and filed its Replying affidavit dated 14th
June, 2019.
14. The Appellant's main grounds as set out in the said Application are that:a) The Respondent issued a tax demand for KES: 587,626,960 before the thirty (30) days
afforded to it to object to the demand, had expired.
b) The Respondent proceeded to issue Agency Notices to the Applicant's bankers for a
sum ofKES: 1,748,525,121 in complete disregard of due process.
c) The Respondent has failed to demonstrate to the Appellant how the alleged tax demand
ofKES: 1,748,525,121 is arrived at as demanded in various letters to the Appellant.
APPELLANT'S

ARGUMENTS

AND SUBMISSIONS

15. The Appellant argued that the Respondent issued Agency Notices unprocedurall y as there
is an Appeal pending before the Tribunal in respect of the tax dispute, which tax is not
'unpaid tax' according to Section 42(1) of the Tax Procedures Act.
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16. The Appellant further stated it has paid all taxes that are not in dispute and the Respondent
has not demonstrated that there are any undisputed taxes due from it.
17. The Appellant submitted that the Respondent's action of using Agency Notices when it
was in its own knowledge that the ADR proceedings were being commenced is in bad
faith, meant to circumvent the ends of justice in the Appeal.
18. The Appellant states that its financial operations have been crippled since 29th May, 2019
when the said Notices were issued and ifthe stay is not granted, it will suffer irreparable
injury as it will not be able to carry out its operations and may collapse down thereby
rendering the Appeal process nugatory.
19. The Appellant argued that the Respondent has failed to demonstrate that the Appellant is
a flight risk which would deem the Stay Notices necessary.
20. It was argued by the Appellant that the High Court has issued stay orders for both of its
competitors, quashing the Agency Notices that had been issued by the Respondent pending
full hearing ofthe said competitors Judicial Review Applications.
21. The Appellant concluded by referring the Tribunal to various authorities namely:a)
b)
c)
d)

Keroche Industries Limited -vs- KRA & 5 Others (2007)ekLR
Republic -vs- KRA exparte Mary W. Kamau & Anor (2012) eKLR
Republic -vs- KRA exparte Jaffer Haj ..Mohamed (2015) eKLR
Giella -vs- Cassma Brown & Co Ltd (1975) EA. 358

to support its contention that the Agency Notices issued were unprocedural and premature.

RESPONDENT'S

ARGUMENTS

AND SUBMISSIONS

22. The Respondent argued that it had issued the Appellant with two demands dated 7th
January, 2019 and 29th January, 2019 totaling a sum of KES: 832,749,739 being
unremitted WHT for the period October-December 2018, which was objected to on 6th
February, 2019 whereupon the Respondent, on 15th February, 2019 rendered its Objection
Decision
23. It was argued by the Respondent that despite filing the Appeal against the entire taxes,
the Appellant commenced payments which it termed as undisputed taxes. To the
Respondent, this conduct is a clear indication that the Appellant has been evading payment
of its taxes until it is prompted by the Respondent.
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24. The Respondent argued that the filing of the Appeal does not operate as an automatic stay
of lawful process and that the Appellant ought to have applied to the right forum to stay
the implementation of the agency notices.
25. The Respondent argued that the Appellant has slept on its rights as it has not been vigilant.
26. The Respondent stated that on 22nd May 2019 that it issued the Appellant with an
additional tax demand for KES: 587,626,960 for the period January-February 2019and on
29th May 2019, it proceeded to issue Agency Notices for payment ofKES: 1,748,525,121
which relate to accrued penalties and interest from the date of first demand, i.e. 7th January
2019, 29th January 2019 being WHT for October-December 2018 together with WHT for
January-February, 2018.
27. The Respondent argued that the Appellant's application is not just an abuse of the court
process but a calculated move aimed at defeating its tax demand by hiding behind the High
Court Judicial Review Proceedings.
'
28. In conclusion, the Respondent submitted that the Tribunal ought to safeguard the tax in
dispute by compelling the Appellant to provide a valid security of taxes or as it shall deem
fit and appropriate.

TRIBUNAL

ANALYSIS AND FINDINGS

29. Arising from the arguments of both parties it is clear that the Appellant invoked the
provisions in Section 18 of the TAT Act. The Section provides as follows: 'Where an appeal against a tax decision has been filed under this Act, the Tribunal may
make an order staying or otherwise affecting the operation or implementation of the
decision under review as it considers appropriate for the purposes of securing the
effectiveness of the proceeding and determination of the appeal',
The Tribunal notes that the only purpose for which a stay may be granted is to secure the
effectiveness of the proceedings and determination of the Appeal. Thus, in its wisdom,
Parliament appears to have donated the power to stay implementation to avoid a situation
where monies are inadvertently collected from a tax payer only to find out after
determination that the amounts had been erroneously demanded. The Tribunal finds that
filing of an appeal is a ground for stay by the Tribunal.
30. The Tribunal is in agreement with the Respondent's argument that it is not couched in
mandatory terms, as the word "may" is used and not "shall". However, it is clear in the
Tribunal's mind that the stay envisaged in the Act is an equitable remedy that is only
available to a deserving party and is purely available at the discretion of the Tribunal. The
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Tribunal may grant a stay either on application by any of the parties or on its own motion.
Furthermore, no time limit has been set within which an application for a stay can be made
provided it is within reasonable time. In our view the Appellant has not been indolent, as
the application was filed expeditiously.
31. Regarding whether a stay must be conditional, the Tribunal notes the Respondents request
that should the Tribunal be inclined to issue orders of stay of collection of taxes, it should
consider the Respondents' interest and safeguard the tax in dispute by either compelling
the Applicant to provide a valid security of taxes as it shall deem fit and Appropriate. Tax
laws in this country provide appropriate sanctions for noncompliance and the Tribunal
finds no merit in demanding additional guarantees that the law will be complied with.
32. Furthermore, it was incumbent upon the Respondent to demonstrate to the Tribunal the
Appellant's financial position to show that it has not been in a position to pay taxes when
the same are found to be due. The Tribunal finds that the Respondent has failed to do so.
The Tribunal further finds that the Appellant is a corporate entity and the Respondent has
not demonstrated to the Tribunal that it is a flight risk. Moreover, the Tribunal finds "
nothing in the Tax Procedure Act that compels it to require security for tax when
considering granting a stay of implementation of any Act.
33. The Tribunal notes that Section 42 of the Tax Procedures Act empowers the Respondent
to issue Agency Notices and appoint a person as an agent for purposes of collection of
taxes. Section 42(1) provides the situations when an agency notice may be used to enforce
tax compliance:
i. when a taxpayer is, or will become liable to pay a tax and11. the tax is unpaid tax or
111. the commissioner has reasonable grounds to believe that the taxpayer will
not pay the tax by due date for the payment of the tax.;
34. Prior to determination of the matter before the Tribunal, it cannot be said that the
Appellant is or will become liable to pay the taxes demanded by the Respondent. In
adjudicating the dispute, the Tribunal will satisfy itself that the Respondent is demanding
taxes that have been provided for by the law, and that the tax being demanded is payable
by the Appellant. In view of the fact that the matter has not been determined, it is difficult
to convince the Tribunal that the Appellant is or will become liable to pay the tax being
demanded. On this ground therefore, the Agency Notices should not have been issued.
35. It is worth noting that agency Notices are meant to recover specific amounts of taxes that
are due of which the taxpayer has declined to pay. The instant suit, the Appellant has
agreed to pay and paid what is due according to its self-assessment. The Appellant having
filed the Appeal is a clear indication that it is disputing the unpaid taxes, whose quantum
is not yet established beyond reasonable doubt and is the subject ofthe dispute filed before
the Tribunal. Indeed, Section 3 of the Tax Procedures Act states that unpaid tax is: Ruling Tax Appeal No. 141 of 2019
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": ... any tax that has not been paid by the due date or, if the commissioner has extended the
due date under Section 33, the extended date". Pending determination of the matter before
the Tribunal, it cannot be said that there are indeed unpaid taxes and if any, given the
Appellants claim that he has paid all the undisputed taxes, a fact that the Respondent has
not contested.
37 The Tribunal considered whether the commissioner has reasonable grounds to believe that
the taxpayer will not pay the tax by due date for the payment of the tax. It is an undisputed
fact that the Appellant paid some of the taxes the Respondent had demanded. According to
the Respondent this fact is an indication that the Appellant has been intentionally evading
paying its due taxes as and when they fall due, thus triggering the Respondent's demand.
The Tribunal notes that the tax regime that is operational in Kenya is one of selfassessment. Thus, the Appellant has been assessing itself and continued to pay taxes which
it deems due to the Respondent. The Tribunal finds that self-assessment and remittance of
some of the taxes demanded is not a reasonable ground to lead to the conclusion that the
appellant is intentionally avoiding paying taxes. Furthermore, filing an appeal is not a
reasonable ground to lead to a believe that the taxpayer will not pay the taxes if and when "
they fall due.
38 It is not disputed that on 22nd May 2019, the Respondent issued a new tax demand received
by the Appellant on 26th May 2019, giving the Appellant fourteen (14) days to pay the
same. On 29th May 2019, and before the expiry of the fourteen days the Respondent issued
Agency Notices to the Appellant's bankers seeking to freeze its accounts for payment of
taxes in the sum ofKES: 1,748,525,121. Moreover, it is undisputed that on the same date,
22nd May 2019 the parties were before this Tribunal when it allowed them to refer the
matter to ADR mechanism and report the progress in a month's time. At the same time, on
the same date the Respondent issued a new tax demand and seven days later issued the said
Agency Notices before the expiration of its own Notice of fourteen (14) days and further
before expiry of thirty (30) days within which the Appellant would appeal against the new
tax demand. This conduct on the part of the Respondent is completely in bad faith and in
flagrant disregard of the existing due process.
39 The Tribunal notes that the Respondent has also not demonstrated to its satisfaction that it
will suffer any prejudice ifthe stay is granted because the Appellant has paid and continues
to pay the self-assessed taxes and secondly the Respondent will have an opportunity to be
heard on the disputed taxes which if found due the same will become payable. The
Respondent therefore ought not to pre-empt the Appeal process already in motion.
40 It will be a mockery of justice and an abuse of due process, if the Respondent were allowed
to engage in activities that are tantamount to preempting the outcome of matters properly
before the Tribunal and the same borders on impunity.
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41 The upshot of the foregoing is that the Appellant's application dated 7th June, 2019 and
filed on even date is hereby allowed and the following orders shall abide that decision: a) The Honourable Tribunal do issue an order temporarily suspending he implementation,
execution and enforcement of the Respondent's agency notices, reference number
P051347983U both dated 29 May 2019 issued to Guaranty Trust Bank (K) Limited and
Kenya Commercial Bank, requiring them to pay Kes 1,748,525,121 pending hearing
and determination of Tax Appeal No. 141 of2019.
b) The matter to proceed to full hearing on dates to be issued expeditiously.
c) Orders accordingly.

DATED and DELIVERED at NAIROBI this---LQL~ay

Of--J-~------2019.

MOSES
-.>

ONYt)
.
/
CHAIRMAN

JOSEPHINE K. MAANGI
MEMBER

Ruling Tax Appeal No. 141 of 2019

7

