
REPUBLIC OF KENYA
IN THE TAX APPEJ\!:,STRIBUNAL

APPEAL N0.104 OF 2016

ST. ANDREW SCHOOL TURI. APPELLANT

=VERSUS=

THE COMMISSIONER OF DOMESTIC TAXESJ~ RESPONDENT~»".•.....~~-,~
.~@>'«~.~~~~!."'*:~~«< i<>t

;i;m "
"'~v:;;~, "(;~

JU9~EMEJ$lJ~'-:-it&~·~<0l~
BACKGROUND:- ~•. , 'iB\

'~:>.
The Appellant is a private international sch~)Rerating at Turi in Molo

,•••• ;>, ~.,~

and offering the Brit~~lculum of education. '. ",. *~..
The Respondent is estJS 'ish~a~"'~tier the Kenya Revenue Authority Act,~~"=''> ';::}":""''lo; '. .' x '%;t~,

CAP 469 of.. the Laws oftKenya a~11liS~~harged with" t~}\ mandate to
.',~~ ;.; '::::::::;'.;.~=»\':..".-::::::::' '0 ~ •

,$'t":;.~.J v *-m. :::''@::::::b,''A, .
collect.::§::,~~.~,~nueand admll:JX~*kr tho .•x*:1~W e on behalf of the

.~~~"'X:::\j>:Z:~ .:;:'tr .' . '.~,..} A,,.,.}~~*;:}~""~~~'~", ~' _. ''''~$'
Government of.Kenya. ,,-.;~.' ..,.'

::;.;::::...' :}, :» ..','t ::- ~:".;.::.. .~t"=«
The Appellant e~j~y~ an exempft9.Rgrom payment of income tax for a

:-~:;>x~ :0. ~ .~.~

period of 5 years rUrl,@lflgfrom the 2;./ :-.day of May, 2017 and ending on
~~~\i ~~~

the 26th May, 2019 in". \~uant to an 'n'come Tax Exemption Certificate":::-::'':l.\~ ::::«;::
issued by the Respondent' t~11£..e Appellant on the 27th day of May,

o;;~!...~",:::;

1.

2.

3.

2014.

4. The Appellant being an institution for learning is not registered for VAT

as provision of educational services is exempt from a charge of VAT in

pursuant to the provisions of the VAT Act, 2013.

5. The Respondent vide a letter dated the 1st day of December, 2015 issued

to the Appellant a Notice of intention to undertake an in-depth audit for

PAYE and Withholding Tax for the period running from January, 2012

to December, 2015.
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6. The Respondent vide a letter dated 16thday of June 2015 communicated

to the Appellant the findings of the concluded Audit process for tax

assessments for the years of income 2012 to 2015 where the tax liability

as relates to PAVE and Withholding Tax were assessed in the sums of

Kshs.12,530,8151= and Kshs.2,289,868/= respectively.

7. The Respondent noted during the audit process that the Appellant was

not applying the provisions of Secti /:i%> of the VAT Act, 2013 and

Section 6(6) of the VAT Act, C/5. of the Laws of Kenya (now

8.

repealed) and as a conseque~~1;~~ r _.~r~.ceeded to compute the tax

payable for VAT on the part tHe<;::•. :ellant at a sum of

Kshs.16,485,868/=. ~<:~~. . ...,:;::~",
~n-.::::.~·::::'::.. --- ~

The Appellant objecte~~~~~nRespondent's aforesEfid~taxassessment vide'.~*'~"!::;~;.~. ~ s}:'!>••• :~~% -",::.:••'6" " _~,:,..•..•:.:

a letter dated the 29th Ji:Jne, 201'6-:::through MIs Kimani'''and Associates
" • ,; ':'.;., ~X'" , '':':;:-:::'>::..4~" 'i - -".;.:::::'~":-., -:::::..-.:.-«

Certified .Rci~lk Accountants., -·'~\lt'*~;··~%.. .~-
• :..;" =::; ~~- .:::~,%:\,<t:.~.$: ,> • ~;-:;." "dl,%1~:m.~·;..

The B..~~pgBge>ptvide a letter <?lqted4J~9..y·of~ 'Cu~~~~016addressed to the.·»'Ww·< :: ";:." '::::.::::::!:-. .,,-::::-~*-:~> ~1b_l\~::::§:-
':@'":>";W '::;'-. :::: .;.:J" ,,:~-::::-::.:'§..;. .•,~~'

App~lIHnt's tax-:::~9nsultant to W.!~\~JsKimani an'8 Associates Certified
"~;"b '\">~

Public Accountar.lt~~~,acknowledge' ::-;:--'thereceipt of the Appellant's

9.

Objection to the

assessments made in

roceeded to confirm the tax

16th June, 2016 without any

amendments whatsoever. ~:~ ~,«>
10. The Appellant was thereby prompted to issue a Notice of Intention to

Appeal on the 1st August, 2016 and subsequently proceeded to file its

Memorandum of Appeal and Statements of Facts as against the

confirmation of the tax assessments before the Tribunal on the 4th day of

August, 2016.

THE APPEAL

•

11. The Memorandum of Appeal dated 1st August, 2016 is premised on the

grounds that:-
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12.

i) The VAT is not applicable under the VAT Act, 2013 in

relation to imported services for unregistered persons.

ii) That with regard to the PAVEassessment made no credit of

withholding tax for the respective peripatetic teachers had

been given and Corporation tax rate had been wrongly used

instead of individual tax rates.
~

iii) That as regards the With~<01''Wg Tax assessment the amounts

subjected to tax we ' subject to such tax, repeated

transactions had t>e <~::: ~ ~ <ted to tax and wrong rates of
'\;W> ~_\

tax, had been applied. . i'h
The Appellant s prayer,;before the Tribunal $as·that the Respondent be

• '" .~.-;;.~ ?«,."~,,llo,;
. ,'&~-:..1$:':·<- ~":'~...

directed to amend the:.assessments as follows:- q~'i:'!&"'''> ,~&:~<. c.. ' , '

a) The assess~!;p~ntas rel\\I./t1: esment relating period prior
,,*~;:~~.;. .,:::,:*~,:.-..N~<:'.:;":...;;::",. ,,~:~::? "

to Septem~~r, 2013 be va'Gated; '" '~~ «.
" ' ';:x , ~~i:::L .,~§""",'t· ~~~ ~W:":' ~.•.

b) .~~~,re~~~~ to PAVE asses~B~;.t.lglve. '~~~%~1ditfor Withholding
~?k' dedu~t§ld and remitte~a~r.f addition to applying personal

.§. ,·14
graduated raf~tof. tax to each j'~)~Jdual peripatetic teacher; and

'" '~~:::., '-::::»§:
'''':'~~§~'<

c) With regard to Wi aiding Tax\a~ssessment to assess tax under the
""~~~

" ~.
confines of Section 3;,;fdhe Income Tax Act and apply appropriatet:i~,;:..

, :{:'"
rates of tax under Schedufe).U of the Act and to remove items taxed

more than once.

THE RESPONSE BY THE RESPONDENT:-

13. The Respondent subsequent to being served with the Memorandum of

Appeal and Statement of Facts filed before the Tribunal by the Appellant

proceeded on 31st August, 2016 to file the Respondent's Statement of

Facts dated the same day.

14. The Respondent contends that in pursuant to Section 5(1) (c) of the VAT

Act, 2013 VAT is payable on supply of imported taxable services. The
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imported services are chargeable to tax on both registered and non-

registered persons.

15. The Respondent states that it is the statutory obligation of non-registered

persons to pay VAT on imported services and that the Appellant had

such obligation in relation to services rendered by peripatetic teachers in

the school.

16. The Respondent maintained that under the provisions of the Income Tax

Act the peripatetic teachers were e es of the Appellant and not

self-employed contractors and as YEwas applicable to them.

17. That the actual facts as to the relationship between an

employer and employee are very essentia ,stablishing whether it is an

independent contract l an employer-emp , relationship and how

the relationship is de' parties is not ma

18. ssessment of

ce with the

19. ad been taxed twice

and that any

been taken into

Ion and paid by the Appellant had

at the final Withholding Tax

assessment.

20. The Respondent's prayer is,\he Tribunal to dismiss the Appeal and,

confirm the tax assessments following the findings of the in-depth tax

audit.

THE HEARING:-

21. When the matter came up for hearing on 5th April, 2017 the parties

indicated that a settlement had been reached upon in respect of the

entire assessment as to the principal taxes payable under VAT, PAVEand

Withholding Tax and that the thorny and pending issue preventing the

execution and filing of a Consent arising from the negotiated agreement
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22.

23.

was the period allowable for the Appellant to apply for waiver of

interest and penalties accruing on the amounts of the principal taxes due

and payable on the part of the Appellant.

The Tribunal was in the circumstances prompted to request the parties to

record before it Consent in respect of their part settlement and to let the

Tribunal deal and determine the pending issue as relates to interest and

penalties payable on the assessed principal taxes .
. k.~~%.With the Consent of Dr. Njoroge ' af;ll for the Appellant and Ms.

Angeline Chinga appearing for t, ondent the Tribunal entered a

partial Consent Judgment in J:. ~ 7 e3:10 the effect that the taxes due",-;;.~:x~~~' ,-.;:::;&.,
"'::::::;'~ "'---::.t::~

for the period of income 2012 to 20r5~!§>,eadjusted following the
'~~>.~

the part of the parti~~1s under:-""~6..
rFl}:ofKshs. 2.675.721~·
""~~':.' "

-.:;, :;,:.
'0,'

reconciliations thereofto
~~!~:'.

'"a) The VAT payable ls

24.

and penal' ,s;-, .. \.:

b) The p~,*~·.~.a'yableis a s~~~of Kshs~' ~~¥~3.45l/= being ·ne principal
. x-x '3:::::: ~~1.'{;.., ". ,

tax~~~tlj~ing interest andl~halti~:s~~an ~~~~·x-, ·::s ," .: ~'.. ,,*":";.; '~;:~~'< .~". .;~
. .' ";,.,,,. "' ..::'.~~~ . .... .

c) '~be Wlttih~~I.:~ Tax payable .• sum of Kshs. 749.669/= being the

principal tax e~cb(jding interest aQQ"penalties.
:.... .;..,:-. ~'"

The parties upon, ~',rding the '~nsent on the reconciled tax
,*>

assessments and which a /unt was agreed between the Parties as having
~\

been duly remitted were dire~i~ by the Tribunal to file and serve upon

each other with Written Submissions on the pending issue as to the

period allowable for the enforcement of payment on the part of the

Respondent and/or for the Appellant to apply and secure a waiver on

the payment of accrued interest and penalties on the reconciled sums for

PAVEand Withholding Tax.

25. When the matter came up for Mention on the 25th April, 2017 for the

purposes of confirming the filing of the Written Submissions and for the

Counsels for the Parties to highlight on the Written Submissions filed,
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both parties had duly filed and served on the other with their separate

Written Submissions and both Counsels did not find the need to

highlight on the Written Submissions.

ANALYSIS AND DETERMINATION:-

26. The purport of the issue for the due determination by the Tribunal is

essentially whether the Respondent has the authority to grant latitude to

the Appellant in respect of it's enforcement of payment of penalties and

interest accruing on assessed principal t '~~~e.~.
,".; .~~-

27. The Appellant in it's Written Sub,.f:r s is of the considered view that~*there ought to be no limitd~~vi' elas to within what period the
~.:~::::~~~' "':::1:.::<: •..~*. .%".* ~

Appellant ought to secure a 'Waiver on{ti1~~ payment of the accrued
~\4'\

penalties and interest:t' the principal taxeN~ able under PAVE and
~ .~ .~~>

Withholding Tax on lfl.;.;asr~~of the facts that tR~l~'>abinet Secretary for:::\\"~-::::'.~~-'::'~'. ....~m:\..
::;.:;, "~':.~':;~ ':':::'':!~

Treasury ha: no time 1irn.!t~provia~P\f~..:.him in any ta'x:'lt~Jute to act on
R-:;;';; ~:;.::::::. -, '~x$~ "".")

an appIiE~tj~'n' for waiver,~:qf penaltie:s:.>:.a,d interest on an assessed
"'~x v '" 'I

princip';:~'~, . and that the;)aini;" s .. ;<i2l~ dealing with such
,~ . -, ,~.,=;~., ~~

apT%taf'ions:>.ini:lkesthe follow up.J5~~\tax payer difficult or impossible.
-.:.~ . ~ '$•.{::;.(

28. The Appellant ··~t.i[)!ained that giXe~k.thefact that the Appellant has no
'1:"':~' ~.,

way of expediting th~t'socess for ttt~aiver of penalties and interest it
". ':;~. ~":,.. '*-',

ought to be allowed anQR~.'l ended opportunity to apply for a waiver
'>::,~} ::;.:;.

,~ ~~
on the accrued penalties and::;:i~t,erestson the assessed and now settled

,~'}

principal tax liability on PAVE and Withholding Tax.

29. The Respondent submitted that under the provisions of the Tax

Procedures Act the Respondent has no power to waive any taxes but has

the power to enforce collection of any taxes that are found due and

payable.

30. The Respondent in emphasizing on it's mandate made reference to the

decision in Republic =Vs= Commissioner of Domestic Taxes Ex-parte
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-.
Affiliated Business Contacts Limited (2015) eKLR in which the Court held

that :-

"where tax has been assessed, the Respondent should endeavor to

recover the same within a reasonable period of time. "

31. The Tribunal which is a creature of the Tax Appeals Tribunal Act, 2013

has absolutely no jurisdiction under the parent statute in determining an

application for the waiver of penalties and interest accruing on any
:&-

principal amount of a tax found du ~.§..:Jpayable. The Tribunal has to

determine the liability or otherwjs] party to pay any assessed taxes
*'. ,£~ . ":.,. . ,and ISa stranger to the subseqGlell:;,~ .6: 'J:lon of It s Judgment and/or the

'-'::~~~'$ ,"':S::;;' -. ,x
enforcement by the Respondent of the P~'%~~.~~tof any tax found due

and payable on the a~:~t:~~fa tax payer. "

32. With the Partieshavabgconciled on th~~nt of the principal.~r:\..a~,-.;..~:... ~,x,::"'.::;::»' -..,".. ">. >::<XX;";;;'

taxes payable on the par~;;;o(~th.~l~l?peliant the accmeq::,penalties and
.;'. ~ ~'.''x:~ '::;. ..t;;' ,~

interest .:~re payable unie}~~appropt.i~teIMh w,aived by'ifthe Cabinet
.;.';"~: •••• , '.,~::;.... { » ,:;;.:::..,,"~, ~....~... ~ -;$;.~~... ":-":'~,Vo~~~.v.-::::~

,.;:;-.:::. Xl>; ~"x «:~;:;'»·'7~.::;. '"
Sec~~.t~~rY~~9.r:.Treasury.The Itl!?un~!-.:~~s~~5sbr~:!~~~Qocontrol of such an

.f,~~ ~.x·~. .~~:»{o. '~m:.
ad~r1istrati{ie :.I({~cess and no4~.§of the Parties can ascertain with

"':-:~:i;~ "fi~~
certainty the out~5~e of the applt(iQn lodged by the Appellant for the

~,::: .,~
waiver of penalties 1r ~'{lterest on t. econciled principal amounts for

'> ~
PAVEand Withholding :;~~

~~FINDINGS ON FINAL DETERMINi\ffil@N:-~~.,
33. In the circumstances the Tribunal finds that the Appeal as relates to the

assessment and confirmation of the taxes under the VAT, PAVE and

Withholding Tax lacks merit and accordingly orders as follows:-

a) By Consent of the Parties the Appellant to pay the settled and/or

reconciled taxes as under:-

•

i) VAT in the sum of Kshs. 2,675,721/=, inclusive of penalties and

interest;
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ii) PAVE in the sum of Kshs. 8.623,451/= being the principal tax

excluding penalties and interest; and

iii) Withholding Tax in the sum of Kshs. 749.669/= being the

principal tax excluding penalties and interest.

b) The Appellant to pay the penalties and interest on the foregoing

reconciled principal amounts for PAVEand Withholding Tax; and

c) Eachparty to bear its own costs.

PONAN IPALL! V.R. RAO
MEMBER

PHILOMENA KIROKEN
MEMBER

•

JOSEPH M. WAC
MEMBER
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