
REPUBLIC OF KENYA
IN THE TAX APPEALS TRIBUNAL

APPEAL NO.73 OF 2016

THOMAS AND PIRON GRANDS LACS L1MITED APPELLANT

-VERSUS-

THE COMMISSIONER OF DOMESTIC TAXES RESPONDENT

INTRODUCTION

1. The Appellant Thomas and Piron Grlr1~ Limited (TPGL Limited) is a private

limited company incorporated unde1the Companies Act (Cap 486) Laws of Kenya

in 2011. Its principal business is '~onstruction )f residential and commercial

development projects. Na~Aa

Class A Contractor. ' '~

2. The Respondent is a Statutory Corporation duly established urider the provisions

of the Kenya Revenue Authority Act Cap:469 of the Laws of Ke,nya as the sole

Agent of the Government of Ken~ for the~ s es ~ ent and collection of all taxes
,;,.'i'':<!'' _Y>_ j

by aC!minist ring the various tax I~ 'i of country.
:l; ,s"
, p

BACKGROUND
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3. The Respondent vide its letter of 1st September 2015, requested the Appellant to
'Y~ZL~

produce books, records an'€! documents i ding copies of Audited Accounts for

the years 2012 to 2014 ana Income Tax Returns. The Appellant submitted the

requested documents to the Respondent through its letter dated 9th September
it

2015.

4. The Respondent issued a Notice of Intention to Audit the Appellant for the years

2013 to 2015 pursuant to Section 56 of the Income Tax Act (ITA) and Section 48

of the Value Added Tax Act, Cap 476 (VAT), Repealed, and the Value Added Tax

Act, 2013 (VAT) in its letter dated 29th September 2015 which required the

Appellant to avail 26 documents for Audit purposes.



5.•• In its letter dated 4th October 2015, the Appellant requested for additional time up

to 20th November 2015 to collate the requisite documentation which the

Respondent granted taking cognisance of the volumes of documents required.

6. Subsequently, meeting was held between the parties on 3rd December 2015

wherein the Appellant explained its operations and also provided the information

requested by the Respondent.

7. The Respondent, after perusing the documents, issued a Notice of Additional

Assessment to the Appellant in its letter date' ' ,April 2016, citing the issue of self-

supply services which required VAT to be;:charged. The Appellant objected to the
*;~gi ~i<>

Additional Assessment in its letter d9~ st ay 2016.

8. The Respondent acknowledgedi~th,~}lette,,~. as a valid Notice of

Objection in its letter dated 5th May 2016. I t ""e>same letter, the Respondent

informed the Appellant tfiat the taxes had been sto ver pending settlement of

the Objection.
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9. 6 confirmed the

~.
10. The Appellant in its Memip~dum of ApPiJ~raised three issues in respect of VAT

on Residential Development,t~etf-supply to the Appellant's construction and an

Order to set aside the VAT assessment of Kshs.21,175,415/=,

THE APPEAL

11. The Appellant who undertakes construction of residential and commercial

development argues that it did not claim VAT as input tax nor was any VAT paid

or charged on sale of units. This treatment was adopted in compliance with the

First Schedule of the VAT Act, Part 2 Chapter 8 which exempts such services. The

Appellant developed its first project of residential houses for purposes of sale at

Athi River.
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12.

13.

14.

The Appellant alleged that the Respondent had taken the view that TPGL Limited

being an accredited contractor is supplying to itself construction services hence

such supply being treated as taxable supplies to the Appellant.

The Appellant argued that the Respondent relied on the definition of "Supply" as

contained in Repealed VAT Act Cap 476 Section 2 under definition of "Supply"

(F) prior to September 2013 and the VAT Act 2013 Section 2, under definition of

"Supply of Services" (C). The above referenced VAT Act 2013 Section 2 (C) defines

supply of services as "anything done that is not a supply of goods or money

including the making available of any facili

The Appellant contends that th~

definition on the following grounds:

i. The contracting services that it provides cannot be deemed to be a facility

or an advantage.

it provided do not fit the above

ii. The Respondent

2013, as their point of reference without reading par]

which states that "Supply of services includes the performa~e of service for

another person". In the cas f the ' 1:,. c ' iect, the services were not to
I:

ano er person but to itsel ~,

iii.

were subcontracted and not perfor ed directly by it. Consequently, no
'"'

input VAT was cia' ~ on such se y and therefore it is unlawful for the

Respondent to charge VAT without looking at the totality of the business

transaction and the relevant I\ct.

iv. The Appellant contends tfiat the Respondent made reference to the

Repealed VAT Act prior to September 2013, Cap 476 Section 2, part F

which defines the supply of services to include;

(a) "The provision of taxable services by a contractor to himself in

constructing a building and related civil engineering works for his own

use, sale or renting to other persons", part A defines the supply to

include "the sale, supply or delivery of taxable services to another

person" .
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15. The Appellant disagreed with the Respondent's argument that the services it

provides fall under Part F and further stated that the same services are also subject

to Part A in which case such services would not be deemed as taxable supplies.

THE RESPONSE
16. After the initial Audit which was carried out through perusing the documentation

and interviews with the Appellant, it was established that the Appellant had

developed 40 residential units for sale in Kitengela Area of Machakos County,

hereinafter called Graceland Project with flnancing from both the directors' capital

injection and a loan from Eco-Bank Limited drawn between the years 2013-2014.
",.,

The Appellant started by building 20 tofthe Graceland project between 2012

and 2013.

17. The Respondent in the course of the Audit an inerviews established that neither

output tax was charged not was any input tax claimed on costs directly related to

the Graceland project.

18, The Respondent averred t
from itself fr ~wthe devel0l1.ment of Graceland project. e project was

developed to make available an advantage or casset and selling the same to

potential investors.

19. The Respondent further observed th e Appellant made supply to itself which

amounted to self-supply and the same a' found to be taxable. The said decision

was based on the definit f "Supply 0 ~ices" under the VAT Act, 2013 and

the definition of "supply" un er the VAT Act, Cap 476, repealed.

20. The Respondent after critically examining the documents and explanations availed

by the Appellant, issued a Notice of Additional VAT Assessment on lst April, 2016

and demanded a sum of Kshs.21,175,415/=,(inclusive of interest) made up of

KShs.4,919,379/= (prior to VAT Act 2013) and Kshs.16,256,036 (after VAT Act

2013)

21, The Respondent used the Appellant's general ledgers and treated all expenses

before 1st September, 2013 to be supply under the First Schedule of the Value

Added Tax Act, Part 2 Paragraph 8, and also observed that since the Appellant
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•

was an accredited contractor, the construction services provided in the Graceland

project was a taxable supply to self (self-supply).

22. The Respondent further affirmed that the Appellant in its Objection

acknowledged that it had self-supplied itself but averred that the same was for

residential premises which were exempt from VAT and referred to the Appellant's

letter dated 1st May 2016, in which it stated as follows;

"Should the company be supplying itself such services, the nature of such a supply

would still be residential which is exempt."

ISSUEFOR DETERMINATION.

23, The Tribunal has carefully considen

arguments of the parties and

determination is as hereunder:

arties pleadings, documentation and

view that the issue for its

• Whether the Respondent was correct in assessing VAT for supply of service

for the constructio eQ'ice that the Appellant SUR lied itself under Value

Added Tax, 2013.

24. ribunal will const '"", the following
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construction services provided by a developer to self. The VAT Act limits the

definition of taxable supply of goods and services to supplies made between

unrelated parties and to separate related entities. The Appellant argued that if the

framers of the VAT Act 2013, had intended to retain the provision, nothing would

have stopped them from doing so.

27. The Appellant argued that the self-supply does not fall within the letter and spirit

of the VAT Act. The VAT Act does not define the terms 'facility" or "advantage",

but the Respondent relied on the Essential 'Dictionary which defines a facility

as a building, a space, or the equipment. ,to provide some service or perform

some function.
~ ..

28. It is the Appellant's assertion thattlhe'Respoh ent has no mandate to interpret the

of the VAT Act as

statute. The Respondent can only exercise sue

under the KRA Act. It "'could only enforce the

are conferred on it

enacted. Therefore, any ,~ed clothing of itself with an~ other function, such

as interpretation of the tax, statute, is ultra vires and of no consequence. The

Appellant, to buttress its argument on the interpretation of statute, cited the

following cases: Keroche Industries limited v a~Revenue Authority and 5

others [2007J eKLR; Inland Revenue tI Scottish ;;:!;tral Electricity Company 1931..
SLT 405 and Commissioner of Income Tax v Westmont Power (K) Limited [2006J

eKLR. In addition, it relied on the case .f Re Hebatulla Properties Ltd [1979J

eKLR. In this case Justic.simpson whH . livering judgment stated as follows;

'i4s correctly pointed 0 '~r. Khanna, the Tribunal is a creature of Statute.

It derives its power from the statute that creates it. Its jurisdiction being limited

by statute it can do only those things which the statute has empowered it to

do. Its powers are expressed and cannot be implied".

29. The Appellant proceeded further and submitted as follows;

a) The VAT Act repealed the provisions on self supply present under the

repealed Act.

b) The repeal of the provision of self supply was informed by government policy

to address the acute housing shortage facing the country.
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c) the Respondent has not brought the Appellant within the letter or spirit of the

VAT Act,

d) Without prejudice to the foregoing, any ambiguity arising out of the

interpretation of Section 2 of the VAT Act should be resolved in favour of the

Appellant.

30. According to the Respondent the issue to be decided relates to the VAT Act, 2013.

The VAT liability demanded by the Respondent after the ADR discussions is

Kshs.13,769,325/= being the recomputed tax charge for the period September

2013 to December 2014. It averred tha Appellant had agreed to the factual

computation but objected to the tax'

31. The Respondent submits that Section c

as provided, thus;

"supply of services" means anything done not a supply of goods or

money", including_
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32. It is the Respondent's contention that c nstruction service is not an exempt supply

zero rated within the Second Schedule

to the VAT Act, 2013 a 16% VAT rate as provided under

Section 5(2)(b) which states's follows:-
"'"

"The rate of tax shall be-

(a) In the case of a zero-rated supply, zero percent; or

(b) In any other case, sixteen percent of the taxable value of the taxable supply,

the value of imported taxable goods or the value of a supply of imported

taxable services."

33. On the issue as to whether there was a "supply of service" the Respondent

submits that having the word "including" is an expansionary word in nature and

intended to bring other things which in normal circumstances would not be

considered to be "supply of service". To buttress it's position, it stated that this



was so held by the Court of Appeal in Mjengo Limited v Commissioner of

Domestic Taxes; Civil Appeal No. 85 of 2014; and also the case Dilworth v

Commissioner of Stamps [1899] A.C.99, at page 105 Lord Watson of the House of

Lords.

34. The Respondent further argued that the issue of whether a facility or an advantage

was created or not does not arise as the definition of supply of service properly

fits the construction service. Further the action of the Appellant in the Graceland

project was both making available a facility and an advantage to the Appellant

and the same is a supply of service as defined-under Section 2(c) of the VAT Act,

2013.

35. On the question of "supply" the Respondent submits that Section 2 of the VAT

Act (Cap 476) provides that "supply" includes:

(f) the provision of taxable services by a contractor imself in constructing a
, ">

building and related civil. . gineering works for his 0

other persons. (take it to analysis)
~

The Respondent submits that Section 2 of t'ne VAT Act, 2013 defil}..€s"supply of

services; a ovided:

"supply of means supply of goods or

money".

36. In response to the ~ppellant's definition of "Business" under the VAT Act 2013,
'"

Section 2 thereof to '\h ffect that fo ere to be business there must be

consideration, the Respondent stated that the Appellant is misguided in view of

the fact that this provision states as follows:

"business" means
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(a) Trade, commerce or manufacture, profession, vocation or occupation;

(b) Any other activity in the nature of trade, commerce or manufacture,

profession, vocation or occupation;

(c) Any activity carried on by a person continuously or regularly, whether or not

for gain or profit and which involves, in part or in whole, the supply of goods

or services for consideration; or

(d) A supply of property by way of lease, license, or similar arrangement.



37. The Respondent submits that Section 15 of the said Act clearly provides that "for

use outside his business shall be taxable supply made by the person". Therefore

the issue that there must be business for there to be consideration does not arise as

it is outside the business.

38. The Respondent concludes its submissions that the Appellant could not be allowed

by law to claim the input tax because it had been time barred by Section 17(2) of

the VAT Act, 2013.The Additional Assessment was issued on 1st April, 2016 which

was more than 16 months after the project. The Respondent submits that the

Appellant's right to claim for input ta

made within time.

ANALYSISAND FINDINGS

39. In the course of the proceedings, the Tribunal, w

ordered the Appellant's Notice of Motion dated 1 eptember 2016 and filed on

21st September 2016 togetfter with the Respondent's Notice of Preliminary

Objection dated 28th Octo ~. iled on the same a e withdrawn by

consent of therties. In tHe same bre· , the Tribunal havin·~ een advised by
I:l ••• ~.

the parties that they were discusSi~g part settlem~~herein directed the parties on

3rd May 2017 to file their consent. In bedience to the same the parties filed a

written consent on 7th June 2017 on e assessment under the repealed VAT Act

Cap 476, which providec:l as follows:

BYCONSENT,

a. The Additional VAT Assessment for the period between January 2013 and August

2013 under Value Added Tax Act, Cap476 (now repealed) amounting to

Kshs.4,919,379 inclusive of interest is hereby vacated;

b. The VAT liability for the period between September 2013 to December2014 under

the VAT Act, 2013 is reviewed to Kshs.13,769,325/= inclusive of interest but the

issue of whether it is payable under the law be determined by the Tax Appeals

Tribunal; and

c. The parties to proceed for hearing of the Appeal in respect of the assessment on

the VAT Act, 2013, on a point of law.
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40. The Tribunal notes that in view of the foregoing consent of the parties, the effect

is that there was a partial consent between the parties and the main issue left for

its determination was the VAT assessment of Kshs.13,769,325/= charged under

the VAT Act 2013.

41. The Tribunal, having considered the submissions of the parties and considering the

two definitions of supply of service, it is evident that what the VAT Act, 2013 did

was to expand the meaning of services which could be brought within the

meaning of supply of service and did not exclude construction service. The new

definition brought to charge services by other professions including doctors,

lawyers and engineers who initially were not covered by the definition and not

just those in the construction industry.

42. Moreover, it is not in dispute that the Appellant is a registered person in Kenya

for the purposes of VAT. The Tribunal makes a finding that the Appellant

provided to itself the construction services which is subject to tax. Consequently,

on the issue of taxable supply the Tribunal finds that the Appellant provided to

itself the construction services which is subject to tax under Section 15 of the VAT

Act, 2013.

43. As to whether the Appellant created a facility or advantage, the Tribunal finds that

the Appellant provided a facility or advantage by building Graceland project. The

Respondent's demand for VAT is for the supply of construction services it

provided in the creation of the units and not the sale, hiring, letting or leasing of

the individual units or facility. The construction service is not an exempt supply

within Part II of the First Schedule. It is not zero rated within Second Schedule of

the VAT Act 2013. It attracts sixteen percent (16°10) VAT as provided under Section

5(2)(b).

44. The Tribunal has carefully considered the case law cited by the Appellant and

regret to note that the same do not lend credence to the issues of taxable supply

or creation of facility or advantage. The cases merely relate to the eligibility of the

Respondent to interpret the law, which was not an issue in this case. Indeed the

Tribunal notes that these authorities were of no probative value.
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·.
45. The Tribunal finds that pursuant to the VAT Act, supply of services means

anything done that is not a supply of goods or money, including:

(a) The performance of services for another person;

(b) The grant, assignment, or surrender of any rights;

(c) The making available of any facility or advantage; or

(d) The toleration of any situation or the refraining from the doing of any act;

(e) It is worth noting that the word "including" brought to charge other

professions including doctors, lawyers ana engineers who were not initially

covered by the definition without ·ng out people in the construction

46.

industry. The Respondent's refer he Court of Appeal case in Mjengo

Limited -v- Commissioner of Domestic Taxes: Civil Appeal No. 85 of 2014;

and Dilworth -v- commissioner of Stamps [18 .c. 99 at page 105 by Lord

Watson of the House of Lords, is relevant as t e »io cases cited upheld the

definition of supply of s nd the word includin .

On the issue rair by the R~ e ' t the Appellant coul

law to claim the input tax because it ha e time barred by e n 17(2) of the

VAT Act, 2013, the Tribunal makes a finding that rfwiIl not delve into the same as
~ "'"

'"this"W?s not ar:l~:~sueby the Appellarj . . Appeal sa at it was being sneaked

in by the Respcmdent in the course 0 he parties discussions before the Appeal

was filed and during~ ,~:oceedings. It therefore does not lend much probative

value to the outcome her~

In view of the foregoing, the T-ribunal finds that the Appeal has no merit and

accordingly proceeds to dismiss~t. he Tribunal upholds the Respondent's VAT

assessment in the sum of Kshs.13, 76

Each party shall bear its costs.
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47.

48.

Judgement Appeal NO,73 of 2016 (Thomas and Piron Grands Lacs Limited)



"jt-

DATED and DELIVEREDat NAIROBI this IJ day of

In the presence of: M \,
....~:t~.~.!.f~ 5; !.0. For the Appellant

...~ ~.M.Y..~t.:?Q~.h~.~?.For the Respondent

WILFRED GICHUKI
MEMBER

. . ~ ~ .
JOSEPH M. WACMIURI

MEMBER

.....~ .--.OMAR J. MOHAMMED
MEMBER

GEOFFREY K.C .KATSOLEH
MEMBER
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