REPUBLIC OF KENYA
IN THE TAX APPEALS TRIBUNAL AT NAIROBI
APPEAL NO. TAT

/216

UKWALA SUPERMARKET LIMITED

OF

2015

APPELLANf
-VERSUS-

COMMISSIONER OF DOMESTIC TAXES

RESPONDENT
RULING

1. The Appellant filed an application dated 3/8/2016 and filed on the same date for
extension of time to submit documents. The said application was filed pursuant
to Rule 10 of the Tax Appeals Tribunal (Procedure) Rules 2015.The same was
supported by an affidavit by one Mr Vijay Dodhia, dated and filed on 3/8/2016.
The Deponent of the said affidavit was a director of the Appellant Company.
2.

The Respondent objected to the said application and _filed its grounds of
opposition dated 9/8/2016 on the same date. The Respondent further filed a list
of authorities on 9/5/2016.

3. The Appellant's main grounds as set in the said application were that:a)

----b)

'<,

The orders of 25th September, 2015 in High Court Misc. Application number
319/2015 (Judicial Review) stayed all the decisions of the Respondent with
regards to all the tax assessment issues pertaining to the Appellant and
therefore time could not have been running vis-a-vis stayed decisions.
The Respondent gave piece-meal confirmation of tax assessments thus
misleading and/or confusing the Appellant on the computation of time.

APPELlANT'S ARGUMENTS;
4. On 26/3/2015, the Respondent, which had earlier on carried an audit on the
Appellant, wrote advising the Appellant on their findings, having reviewed the
appellant's responses to the issues raised and further documents provided by the
appellant.
5. On 28/5/2016, the Appellant's then tax agents, M/s Matengo, Githae Associates
wrote to the Respondent, in response to the Respondents findings, as per their
letter of 26/3/2015 and conceded to part payment of the taxes totaling KSh.
59,771,333under the various tax heads i.e. corporation tax, withholding tax and
PAYE,and then disputed the other portions.
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6. On 31/7/2015, the Respondent issued a notice of Reconfirmed Assessment
towards Value Added Tax amounting to KSh. 298,303,411.
7. On 3/8/2015, the Appellants, through their tax agent M/s Edwin Associates (who
had replaced their earlier tax agents), wrote to the Respondent confirming receipt
of the Respondent's letter of 31/7/2015 and advised that they contemplated
raising objection to some of their decisions thereto.
8. On 14/7/2015, the Respondent wrote to the appellant demanding payment of tax
arrears amounting to KSh. 101,289,654 under various tax heads, namely
Corporation Tax, VAT, PAYE and Withholding Tax within fourteen days, failing
which enforcement would ensue.
9. On 6/1/2016 the Appellants' new tax agents lodged a late Notice Appeal to the
Respondent and thereafter filed the VATAppeal on 24/1/2016.
10. On 27/8/2015 and 8/9/2015, the Respondent issued Agency notices and
proceeded to attach the Appellant's bank accounts to recover the amounts under
the various tax heads that had been conceded by the Appellant's tax agents,
namely Matengo, Githae & Associates vide their letter of 28/5/2015.
11.On 17/9/2015, the Respondent issued Notices of Distress against the Appellant
but served the same upon Ukwala Supermarket (Nakuru) Limited and Ukwala
Supermarket Limited (Kisumu), which action prompted the Appellant with the
two named companies above to file an application to the High court at Nairobi for
Judicial Review Orders i.e in J. R. case No. 319 of 2015 at Nairobi.
12.On 25/9/2015, the High court issued an order in JR case No. 319/2015, granting
Leave to Operate by Staying the proceedings and decisions, among others, of the
Respondent on condition that the Appellant furnishes a banker's guarantee of
KSh. 60 million within fourteen days from 25/9/2015, and further the matter be
mentioned on 1/10/2015 for further orders.
13.The Appellant argued that due to the piecemeal confirmation of the taxes and the
change of the tax agents, the Appellant was late in lodging its Notice of Appeal
against the reconfirmed VAT assessments.
14.The Appellant further argued that the Income Tax Confirming Notice was issued
by the Respondent on 3/11/2015, which notice was issued during the pendency of
the stay order of the High Court.
15.On 7/12/2015, the Appellants then advocates, M/s Taib A Taibu, protested by
filing a Contempt Application dated 7/12/2015, against the Respondent on the
Income tax confirming notice being issued while there were stay orders in place.
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16. On 10/12/2015, the Appellant filed a notice of intention to Appeal out of
abundant caution, being one day late as the confirming notice was received on
9/11/2015.
17. The Appellant argued that they believed that since the stay orders were in place,
the Respondent would not have issued the Income Tax Confirming Notice, in
which case, no appeal to the Tribunal would be filed by the Appellant. Hence the
Appellant only filed a Notice of intention to Appeal on 10/12/2015, as a cushion;
albeit one (1) day late. The Appellant then filed its record of Appeal on
24/12/2015.
18. On 21/1/2016, the Appellant and the Respondent herein, entered into consent in
the said Judicial Review matter to the effect that the Appellant pays the admitted
taxes of KSh. 59,771,330.90 within 30 days and the rest of the issues be
canvassed before the Tax Appeals Tribunal, among other orders.
19. The Appellant concluded by stating that it would be highly prejudiced if the
Application was not allowed as its intended Appeal had triable issues.
RESPONDENT'S ARGUMENTS;
20.The Respondent argued that on 27/3/2015, it issued specific notices of
additional dues to the Appellant, under various tax heads. The Appellant did not
object to the said assessments within 30 days as provided for under Sections
84(2) of ITA and 50(2)(b) of the VATAct.
21. On 28/5/2015, the Appellant objected and even so the said objection did not
comply with the relevant provisions of the law as no grounds of objection were
shown and no reasons given for the lateness, though the Appellant further served
another objection on the same day specifying on the reasons and grounds of the
objection.
22. The grounds given by the Appellant for the late notice of objection were that they
had new auditors who were appointed on 24/3/2015, and the assessments were
reviewed a day later i.e. 25/3/2015, among other reasons, whereupon the
Respondent made a decision to admit the late objection and communicated the
same through its letter of 15/6/2015.
23.0n 14/7/2015, the Respondent gave the Appellant a fourteen (14) days' notice to
pay the undisputed tax of KSh. 101,289,654/ =,
24.0n 31/7/2015, the Respondent after considering the grounds of objection reconfirmed the VAT additional assessment amounting to KSh. 265,246,073 in
accordance with Sections 50(3) and 50(7) of the VATAct 2013.
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25. The Respondent argued that the assessments therein related to two different

statutes i.e. VAT and Income Tax Acts with different rules of operation and
therefore it was within its rights to deal with the two assessments and/or
objections separately.
26. On 19/10/2015, the Appellant gave a Notice of Sale of their businesses to a third
party, Choppies Enterprises Limited under Kenya Gazette Notices Nos. 8205 and
8206 published on 30/10/2015, notifying the Creditors and to list any claims in

respect of debts and liabilities incurred by the creditors by and on behalf of the
Appellant.
27. On 3/11/2015 it issued the reconfirmed assessment in respect of the Income Tax,
which was received by the Appellant on 9/11/2015 whereupon the Appellant

served the Respondent with notice of intention to appeal in respect of the Income
Tax assessment on 9/11/2015, whereas the VAT reconfirmation notice was
received on 31/7/2015 and the Appellant failed to respond to both notices within
30 days as provided for under Section 13 of the Tax Appeals Tribunal Act 2013.
28. The Appellant filed its notice of Appeal late, i.e. 168 days and therefore the Notice

of Intention to Appeal and the Memorandum of Appeal were late and therefore
not admissible.
29. The Respondent argued that a Notice of Appeal can only be valid when it is filed
within 30 days of service of the Commissioner's decision and invoked Section
13(1) of the TAT Act, and hence had earlier on during the proceedings raised a

preliminary objection on the validity of the Notice of Appeal therein, to which the
Tribunal made a ruling in favour of the Respondent.
30. The Respondent further argued that there was no reasonable ground given by the

Appellant to justify its lateness in complying with the clear provisions of the law.
TRIBUNAlS FINDINGS;
31. Arising from the arguments of both parties herein, it is clear that the Appellant

relied on the provisions of section 13(3) and 13(4) of the Tax Appeals
Tribunal Act which has been reproduced virtually word for word by Rule 10
(3) and (4) of the Tax Appeals Tribunal (Procedure) Rules 2015. Those
Rules clearly state that the grounds upon which the Tribunal may grant the
extension of time if it is satisfied that such extension is warranted in the event
that the Applicant:a) Is absent from Kenya;
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b) Was sick;
c) For any other reasonable cause.
The Appellant in its application relied on the ground of "any other reasonable
cause" as the other two limbs under the said provision do not apply.
32. The term "any other reasonable cause" is not defined in both sets of legislation and
therefore the Tribunal has to exercise its judicial discretion in determining what the
said "reasonable Cause" is to it's satisfaction for it to grant an Extension of time for
filing the requisite documents under the provisions of the Tax Appeals Tribunal Act.
33. The Tribunal commends counsel for the Respondent for drawing it's attention to two
Supreme Court decisions on the issue of extension of time namely; Nicholas Kiptoo
Salat - vs - The Independent Electoral and Boundaries Commission & and
7 others ( Supreme Court Application No. 16 of 2014) eKLR and Fahim
Yasin Twaha - Vs Timamy Issa Abdallay & 2 others Fairsure (2015) eKLR.
Both decisions have stated the underlying principles that a court should consider in
exercising its discretion which are.-

,
"---"

1.

extension of time is not a right of a party. It is an equitable remedy
that is only available to a deserving party, at the discretion of the
Court;

11.

a party who seeks extension of time has the burden of laying a basis,
to the satisfaction of the Court;

111.

whether the Court should exercise the discretion to extend time, is a
consideration to be made on a case- to- case basis;

IV.

where there is a reasonable (cause) for the delay, (the same should
be expressed) to the satisfaction of the Court;

v.

whether there will be any prejudice suffered by the respondents, if
extension is granted;

vi.

whether
and

the application has been brought without undue delay;

vu.

whether in certain cases, like election petitions, public interest
should be a consideration for extending time" (emphasis supplied).

34. After careful consideration of the facts and the arguments as set forth by both the
Appellant and the Respondent the Tribunal is satisfied that.-
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a. The extension of time is an equitable remedy that is only available to a
deserving party and is purely available at the discretion of the Tribunal and
in its finding the Appellant deserves this remedy.
b. The Tribunal has made a finding that the Appellant and the Respondent were
in constant engagement at all material times and even engaged each other in
Nairobi High Court Judicial Review Case No. 319 of 2015 and
entered into a Consent Order in that case agreeing that the outstanding
issues between them be ventilated before this Tribunal and the Tribunal is
therefore satisfied that the Appellant has discharged it's burden of laying the
requisite basis hereof.
c.

The Tribunal finds that on the peculiar facts before it, this is a deserving
case to be granted extension of time in favour of the Appellant.

d. The Tribunal is satisfied by the Appellant's explanation as to the reasons for
the delay as it was not intentional and the delay was caused by the
Appellant's Tax agents, which delay was not dilatory and the constant
engagement between it and the Respondent might have caused the confusion
so that the time for filing the requisite documents had stopped running
during the period of the said engagement.
e. The tribunal is also satisfied that no prejudice will be suffered by the
Respondent if the extension of time is granted firstly because the Appellant
has paid the Respondent the Tax that was not in dispute and secondly the
Respondent will have an opportunity once the Appellant files its Appeal to
respond to the Appellant's case timeously.
f. It is also the finding of this Tribunal that the Appellant's Application has
been brought without undue delay and finally that the subject matter of the
Appeal is substantial and hence the Appeal should be heard on merit and not
to be dismissed on technicality.

3S.It is the respectful finding of the Tribunal that Appeals before it should be heard
and determined on merit in order to accord with the Constitutional provision
under Article 159(2)(d) as was aptly stated by justice Hancox in the case of
Githere Vs Kimungu [1984] eKLR "thatthe relation of rules of
practice for the administration of justice is intended to be that of a
handmaiden rather than a mistress and that the Court should not be
too far bound and tied by the rules, which are intended as general
rules of procedure, as to be compelled to do that, which will cause
injustice in a particular case".
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36. The upshot of the foregoing is that the Appellant's Application dated the 3rd
August 2016 is hereby allowed and the following Orders shall abide that
decision»
1.

The Appellant's Notice of Appeal, Memorandum of Appeal and its
statement of facts which are on record are hereby ordered to be deemed
as properly filed.

n.

The Respondent's Response and statement of facts which are already on
record are hereby ordered to be deemed as properly filed.

Ill.

The Appellant shall pay costs of Kshs 75,000/= to the Respondent and
Kshs 50,000/= to the Tribunal within 14 days from today failure
whereof the above orders shall be vacated and the Appellant's application
shall stand dismissed.

iv.

Orders accordingly
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