REPUBLIC OF KENYA
IN THE TAX APPEALS TRIBUNAL
TAX APPEAL NO. 209 OF 2015
VALLEYVIEW L1MITED

APPELLANT

COMMISSIONER OF DOMESTIC TAXES

RESPONDENT

JUDGEMENT
BACKGROUND
1.

The Appellant was incorporated by a family couple for the
purposes of undertaking a housing project and in furtherance of
the business venture the family transferred to the Appellant a
parcel of land known as Land Reference Number 330/1161.

2.

The transfer of the parcel of land to the Appellant was without
any consideration as the Transfer was pursuant to Legal Notice
No. 92 of 2007 exempt from payment of stamp duty as the
shareholding of the Appellant was wholly owned by the family
couple undertaking the transfer of title in the parcel of land.

3.

The Appellant through a joint venture arrangement with
another company known as Trade waves Limited undertook
the construction of 16 three (3) bed roomed residential
apartments on the Land LR. No. 330/1161.

4.

The Respondent conducted a compliance check on the
Appellant in 2013 covering the period running form January
2010 to October 2012 and issued to the Appellant a notice of
findings dated 23rd January 2014 that raised various tax issues.

5.

In response to the said Notice of Findings, the Appellant
availed additional explanations on 23rd January and 29th
January 2014 enclosing a valuation report dated 29th January
2014 relating to the market value for the Land LR No.
330/1161.

6.

The Respondent, vide a letter dated the 13th day of March 2014
addressed the Appellant substantively on the tax issues and in
effect confirmed its tax assessments.
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7.

The Respondent in the absence of receipt of any objection
subsequent to its letter to the Appellant dated 16th April, 2016
proceeded on the 20th May, 2014 to issue a reminder
demanding for the payment of the outstanding assessed taxes.

8.

The Appellant, in response to the tax demand
filed an
th
objection to the notice of assessment on 9 June, 2014 and
appointed tax advisors to wit, M/s Kimani Kimotho & Co with
instructions to review the tax matters and engage the
Respondent in negotiations to resolve disputed taxes. The
Respondent accepted to engage with the Appellant with a view
to resolving the taxes under dispute.

9.

The Appellant subsequently filed this appeal on the 30th day of
November, 2015 dated 6th November 2015 challenging the
notice of assessment issued by the Respondent claiming an
aggregate sum of Kshs. 49,984,358/=
in principal tax, penalties
and interest. The Appeal substantively and separately addresses
the tax assessment in respect of tax heads on business income,
rental income and withholding tax.

APPELLANT'S ARGUMENTS
10.

On the corporation tax for business income relating to the
Land, namely LR. No. 330/1161, the Appellant contests the
Respondent's
rejection of the valuation report prepared
subsequent to the tax assessment on the basis that it was
relevant in ascertaining the proper value for the land and that it
is permissible under Paragraph 1(3) (a) of the 8th Schedule to
the Income Tax Act.

11.

On rental income the Appellant maintained that the apartments
built were transferred entirely to the interested purchasers and
to the shareholders of the Appellant who collected rent and
were separately liable for payment of the tax arising from the
rental sum collected on their individual part.

12.

On the tax assessment on withholding tax the Appellant
contended that the computation of the withholding tax amount
erroneously included amounts payable for Value Added Tax
(VAT) and amounts relating to management or professional
fees that do not ordinarily attract withholding tax.
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13.

The Appellant maintained that the Respondent had not
appropriately reconciled payments received from the Appellant
during the period of construction with a view of allocating the
payments to the correct tax periods.

14.

The Appellant in the Memorandum
orders being that:-

of Appeal prays for the

a)

There be stand over on the entire tax assessment pending
determination of the appeal;

b)

The accumulation of penalties and interest
pending the determination of this appeal;

c)

That the decision of the Commissioner for Domestic Taxes
for assessment of income tax on Valley View Limited for
the years 2009 to 2012 be set aside in its entirety;

d)

That this Tribunal enters a decision in favour of the
Appellant that all the taxes payable to the Respondent has
been paid in full; and

e)

Costs of this Appeal be provided for.

be stayed

THE RESPONDENT'S ARGUMENTS
15.

The Respondent subsequent to its being served with the
Memorandum of Appeal proceeded to file before the Tribunal
a Respondent's Statement of Facts dated the 23rd day of
December, 2015.

16.

The Respondent contends that in pursuant to Section 15(1) of
the Income Tax Act only costs that are solely and exclusively
incurred by a tax payer are allowable in computing the income
for that person and that hence the value of the land declared as
Kshs.30 Million has no basis and the valuation of land at
Kshs.72 Million was an after-thought by the Appellant.

17, The Respondent maintains that the Section of the law quoted By
the Appellant under Paragraph 1(3)(a) of the 8th Schedule of
Income Tax Act is applicable for computation of Capital Gains
and that hence it is not relevant for computation of business
income.
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18. The Respondent maintained that the Appellant did not dispute
the assessment of rental income and did not prove that any
rental sum in respect of the apartments was received by any
third party as alleged.
19. The Respondent was of the view that In spite of asking for the
same, the Appellant did not avail the copies of invoices to prove
that the expenses claimed in the audited accounts were inclusive
of VAT and the Respondent had in the circumstances no basis to
ascertain the VAT element in the costs. The Respondent stated
that the costs as confirmed from the certificates issued were
computed with the exclusion of VAT.
20.

The Respondent finally denied disregarding the withholding tax
already paid by the Appellant and the Respondent indicated
that vide its notice dated the 8th day of October, 2015 it
informed the Appellant of the credit given for the withholding
tax already remitted. That the Appellant's contention that the
withholding tax remitted was in lump sum during the period of
construction is not justifiable as Paragraph 6 of the Income Tax
(Withholding Tax Rules) provide that any person making any
payments that attracts withholding tax must furnish the Payee
with a certificate showing the gross amount paid and total tax
deductible.

TRIBUNAL ANALYSIS
21. When the parties appeared before the Tribunal on the 20th day
of April, 2016 a Consent was recorded as relates to rental
income tax and withholding tax issues. The only issue left
pending for the due determination by the Tribunal was on
corporation tax arising from business income.
22.

The parties requested to proceed to hearing by way of oral
submissions and on the 28th June. 2016their representatives
made elaborate submissions in regard to the assessment of the
corporation tax arising from business income with specific
emphasis on the issue of the applicable value for the Land LR.
No.330/1161. Upon the conclusion of the oral submissions the
parties were permitted to put in Written Submissions and both
duly compiled.
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23.

The Appellant's disclosed principal activity is development and
sale of property which activity falls under business as defined
under section 2 of the Income Tax Act.

24.

The Appellant developed 16 three (3) bed roomed apartments
for sale on Land Reference No. 330/1161 situate along King'ara
Close in Lavington within Nairobi County.

25.

The disclosed purchase price for the Land Reference No.
330/1161 in the Indenture of Conveyance was a sum of
Kshs.5,500,000/=
and which amount did not reflect the true
market value for the land as the land was transferred to the
Appellant by its shareholders without consideration.

26.

The land was transferred by Mr and Mrs Gichane to Valley
View Limited (Appellant), a company exclusively incorporated
by Mr.and Mrs Gichane to attract investors for development of
the property through a joint venture arrangement.
The
Appellant argued that the value of KShs.5.5 million was not the
market value as the transfer of the title of land was between the
same parties and the same did not attract any stamp duty. The
couple retained a sub-division of the original parcel of land
being Land Reference No.330/1162 and on which the couple
currently reside.

27.

The Appellant entered into a Joint Venture Agreement with
M/s Tradewaves Limited to undertake the construction of
apartments on the parcel of land that were to be shared on a
50:50 basis as between the Appellant and M/s Trade waves
Limited (developer).

28.

The development took place between the years 2009 and 2012
and for the purposes of determining the capital investment in
the business the land was valued at a sum of KShs.30 million in
the financial statements for the year ended 31st December, 2010
and the assigned amount was strictly with a view to reflect the
realistic value of land for the joint venture purposes.

29.

The tribunal notes that It is a generally accepted accounting
principle to get the assets revalued periodically or whenever the
directors expect substantial variation in the value of assets, to
book realistic value of the assets in the books and it is on the
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basis of this principle that the Appellant appears to put the
value of the Land at Kshs.30 million.
30.

The Appellant following the compliance check conducted by
the Respondent in 2013, proceeded to engage the services of
professional valuers to determine the market value of Land
Reference No.330/1161 as at the time of commencing the
construction
of the apartments for the purposes of handling
the issues raised relating to business income and the corporation
taxes payable.

31.

The Appellant engaged M/s Pinnacle Valuers Limited who
undertook the assessment of the market value for Land
Reference No.330/1161, placed it at a sum of Kshs.72 Million,
as at 31st day of December, 2009. They prepared a Valuation
Report dated 7th day of May, 2015 that was supplied to the
Respondent who rejected the same.

32.

The Valuation Report by M/s Pinnacle Valuers Limited assessed
the market value for 1 acre of land and yet the Plot Land
Reference No. 330/1161 was a half an acre. The purport of the
foregoing is to place the value of a half an acre at Kshs.36
Million.

33.

The Respondent disregarded the Valuation Report which it
considered to have been calculated to serve the interest of the
Appellant to avert appropriate tax liability on the basis of an
alleged e-mail communication of 24th January, 2014 from the
Property Manager of the Appellant to the Valuer directing that
the property be valued at Kshs.75 Million as of December,
2010.

34.

It is was logical and appropriate for the Appellant to seek
expert opinion (in this particular case, the registered valuers) to
prove their case when there was a dispute as relates to the
value of Land LR. No. 330/1161 as between the Appellant and
the Respondent. This approach was duly acknowledged by the
Respondent during the hearing when it was indicated that the
Respondent's opinion about the value of land could not easily
be achieved due to procurement bureaucracies.
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35.

It is also important to note that the value of land as declared by
the Appellant in the audited account was far below the opinion
expressed in the available valuation reports and therefore no
prejudice was occasioned to the Respondent in its recovery of
appropriate corporation tax on business income in the light of
the Appellant's under declaration of the value of Land
Reference No.330/1161.

36.

The issues for due determination by the Tribunal on the basis of
the pleadings, documents and their submissions are:a) Whether the Respondent charged capital gains tax on
the land?
b) Whether the Respondent erred in law in disregarding
the provision of Paragraph 9(3) of the 8th Schedule to
the Income Tax act?
c) Whether the Respondent was justified in rejecting the
Valuation reports and maintain the value of the land
as that disclosed in the Indenture of Conveyance?

37.

It is not in dispute as between the parties hereto that capital
gain tax was not applicable during the period under
consideration in determining the Appellant's tax liability. The
correspondences on the tax assessment and notices of demand
issued by the Respondent did not raise or even suggest any tax
liability to the Appellants as relates to capital gains tax. The
issue was however elaborately addressed by the Appellant in its
written submissions though it is not a material issue for
consideration with the dispute now restricted to corporation
tax on business income.

38.

In pursuant to the provisions of Paragraph 9(i) (d) of the Eighth
Schedule to the Income Tax Act where a property is transferred
as a result of a transaction between persons who are related the
amount of the consideration in such transfer of the property
shall be deemed to be equal to the market value of the
property as at the time of the transfer. The Appellant was in
the circumstances bound to apply the market value for the
land, LR. No. 330/1161 in the determination of the business
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income relating to the commercial
undertaken on the parcel of land.

construction

activity

39.

It was not available to the Respondent to completely disregard
the Valuation reports presented by the Appellant in the absence
of an alternative credible assessment as to the appropriate
market value for the Land, LR No. 330/1161.

40.

The reliance on the Indenture of Conveyance
by the
Respondent in determining corporate tax on business income
was not reasonable with due regard to the fact that the amount
declared was not even used for the determination of stamp
duty ordinarily payable on a transfer of title to land as the
stamp duty that had been waived due to the nature of the
transaction of transfer of title between entirely related parties.

41.

The Appellant was at liberty subsequent to undertaking the
valuation of the parcel of land to invoke the provisions of
Section 90 of the Income Tax Act to amend the returns and
claim for relief due to the error or mistake in the returns for the
year ending 2010 as relates to the under declared value of Kshs.
30 Million for the land LR. No. 330/1161. The failure to invoke
the said provision of the statute cannot obviously in any
manner be used by the Respondent as against the Appellant to
its prejudice in the determination of this matter and or in
relation to the corporation tax payable for the business income
arising from the disposal of the constructed apartments.

42.

The upshot of the above is that the Tribunal finds that the
Appeal as relates to the issue of corporation tax payable on
business income arising from the development of Land LR No.
330/1161 has merit and partially succeeds. It accordingly orders
as follows:a) The Tribunal is convinced that the Appellant's
KSh. 30 million as the value of the Land
330/1161 is justified and the same shall be
determine part of the costs on the business
Appellant.
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b) The Respondent to ascertain the business income by
disallowing any amount of costs, which are not supported
by relevant documentation.
c) The Respondent to charge any interest and levy penalties on
established additional tax assessment after considering the
above aspects of the judgement.
d) Each party to bear its own costs.
THESE ARE THE ORDERS OF THIS TRIBUNAL.
DATED and DELIVEREDat NAIROBI this 5th Day of December, 2016
In the presence of:MR. KIMANI KIMOTHI ADVOCATE
for the Appellant

MR STEPHEN MWAI,
FIONA KERUBO KIYUKA
MR APPOLINARY TUMBWOL
for the Respondent
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